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Part I 

Progressive Development of International 

Law 




From Cold War to Cyber War: The 
Evolution of the International Law of Peace 
and Armed Conflict over the Last 
25 Years — An Introduction 



Hans-Joachim Heintze and Pierre Thielborger 



This book follows the history of the international law of peace and armed conflict 
over the last 25 years. It highlights both parameters that have remained the same 
during this time as well as new challenges that this field of international law faces 
today. 

The idea for this book was bom at the international conference ‘From Cold War 
to Cyber War’, held in Bochum on 14-15 November 2013. The conference cele- 
brated the 150 years armiversary of the Red Cross, the 25 years anniversary of the 
Institute for International Law of Peace and Armed Conflict (IFHV) and also the 
20 years anniversary of the Network on Humanitarian Action (NOHA). The 
conference was so rich in inspiring contributions from both academics and practi- 
tioners that organisers and participants decided to combine the results of the 
conference into an edited book collection on the recent evolvement of the interna- 
tional law of peace and armed conflict — the result of which you hold now in 
your hand. 

In his introductory contribution ‘Perspectives of International Humanitarian 
Law’, Professor Dr. Knut Ipsen (Ruhr-University Bochum) — founding father 
of the IFHV and former President of the Red Cross — highlights the different 
categories of armed conflict and describes the problems in applying international 
humanitarian law to these conflicts. He particularly explains the difficulty the 
‘expectation of reciprocity’ meets in asymmetrical armed conflicts. Professor 
Ipsen also argues it is necessary to apply international humanitarian law in combi- 
nation with other fields of international law, in particular human rights law, and 
highlights the general meaning of the rule of law. He finishes by stressing the 
important role that the International Committee of the Red Cross (ICRC) has played 



H.-J. Heintze ([i3) • P. Thielborger (S3) 

Institute for International Law of Peace and Armed Conflict, Ruhr-University Bochum, 
Bochum, Germany 

e-mail: hans-joachim.heintze@rub.de; pierre.thielboerger@rub.de 



© Springer International Publishing Switzerland 2016 

H.-J. Heintze, P. Thielborger (eds.). From Cold War to Cyber War, 

DOI 10. 1007/978-3-3 19-19087-7_1 



3 



4 



H.-J. Heintze and P. Thielborger 



in promoting international humanitarian law in the past and concludes with a 
positive outlook for the future of this important field of law. 

In the second part, the book turns to a specific tension existing in international 
law that is as old as international itself but at the same time as topical as ever: the 
tension between State sovereignty and people’s right to self-determination. Pro- 
fessor Dr. Markku Suksi (Abo Akademi University Turku) introduces us to the 
concept of autonomy in international law. He analyses precisely how this concept 
has been shaped in several cases over the last few decades. He reflects on the 
legislative powers of several autonomous entities and analyses the legislation 
governing Sub-State entities, including the Aland Islands (Finland), Hong Kong 
(China), Zanzibar (Tanzania) and Aceh (Indonesia). 

Lisa Gow (Ruhr-Uuiversity Bochum), a Scottish lawyer by training, takes up 
these considerations and applies them to the most recent case in which the Scottish 
people sought to exercise their right to self-determination by establishing a new 
State. She sheds light on the independence referendum held in September 2014 in 
Scotland, arguing, that while a majority of Scottish voters answered the question 
‘Should Scotland be an independent country?’ with ‘no’, the Scottish people 
nevertheless gained a stronger form of autonomy from the United Kingdom through 
the process. 

In the third part, the book turns to a relatively new challenge for peace and 
security: the dramatic effects of man-made climate change, for example increasing 
armed conflicts over scarcer-growing resources or climate migration. Professor 
Dr. Pierre Thielborger (Ruhr-Uuiversity Bochum) highlights the critique the 
United Nations Security Council has faced in the past when dealing with this issue, 
as many States regard climate change as an environmental concern or a develop- 
ment issue rather than a threat to peace and security. He also highlights that, 
although many of the effects of climate change currently occur at the local or 
national level, a competence of the Security Council could still be justified 
(if politically so desired) in several ways. He particularly highlights the nature of 
climate change as a global prisoner’s dilemma, meaning that both the cause, and the 
only possible solution to the problem, lie in the international not the national sphere. 

Dr. Kerstiu Roseuow-WiBiams (Ruhr-Uuiversity Bochum) also looks at the 
phenomenon of climate change, but from an organizational-sociological, rather 
than legal, perspective. She follows discussions within humanitarian organizations 
concerning environmental migration and analyses both the challenges and oppor- 
tunities in addressing the needs of environmental migrants from a humanitarian 
perspective. In doing so, she focuses on the positions developed within the Red 
Cross Movement, the ICRC, and particularly within the International Federation of 
the Red Cross (IFRC). 

In the next part, the focus moves on to ‘New Forms of Warfare and Weaponry’. 
Professor Dr. Stephan Kobe (University of Cologne) focuses in his contribution 
on the applicability of air law in the case of civil use of remotely piloted aviation 
systems (RPAS). He analyses both the civil uses, in particular surveillance, and 
military uses, including the killing of combatant forces, of RPAS. Professor Hobe 
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also highlights the legal challenges that the use of these systems pose, including the 
applicability of international humanitarian law and the protection of fundamental 
rights through data protection legislation. 

In the next contribution, Professor Dr. Robert Kolb (University of Geneva) 
considers the question, to what extent railway lines used for deportation of civilians 
may be attacked under international law. Under jus in hello, the attack is difficult to 
square with article 52(2) of Additional Protocol I of 1977 and related customary 
international law, which exhaustively provide for the likely objects of attack by 
belligerents. The contribution then canvasses some arguments as to how an attack 
could be rendered compatible with international law, considering in particular other 
legal sources, external to the law on the conduct of hostilities. 

Professor Dr. Peter Hilpold (University of Innsbruck) deals with the appli- 
cability of article 51 of the UN Charter to asymmetric wars. He underlines that the 
term asymmetric war is not really a legal term of art in international law. However, 
in its broadest understanding it comprehensively denotes situations of war where 
there is a disparity between the factual and the legal situation applying to the 
various actors. In this sense a divide in the power between the participants would 
suffice to qualify a situation of war as ‘asymmetric’. In his analysis this term clearly 
relates to the legal qualification of the actors, i.e., to the question whether one or 
more non-State actors are participating and therefore, whether article 51 of the 
Charter applies at all. Against this background he considers the category of terror- 
ists, which receives the most attention in both theory and practice. 

Professor Dr. Wolfgang Benedek (University Graz) gives an overview of the 
state of the art in the field of human security research and practice. Since its 
conception 20 years ago, the concept of human security has seen ups and downs 
in the United Nations and scholarly literature. However, the United Nations have 
recently agreed on a definition and the concept is broadly employed in the context 
of violent and non-violent security issues. While international organizations are still 
hesitant to use the concept directly, there appear to be various forms of indirect 
usage. This is in line with an emerging human rights-approach to security and 
humanitarian action. Whereas challenges remain both on a conceptual and a 
practical level, there is a growing common understanding of the main characteris- 
tics of the concept, which remains an inspiring perspective for many scholars and 
actors. 

Professor Dr. Hans-Joachim Heintze (Rubr-University Bocbum) argues in 
his contribution that the international law governing disaster response and human- 
itarian assistance has developed into a comprehensive body of law dealing with the 
initiation of relief, questions of the status of humanitarian actors and the right of 
access to victims. The Special Rapporteur of the UN International Law Commis- 
sion on the Protection of Persons in the Event of Disasters underlines, in the first set 
of articles adopted by the Commission, it is the primary responsibility of the 
affected State for protecting persons under its territorial jurisdiction and the 
affected State’s consent for providing international assistance. The author predi- 
cates that the codification project has given a fresh impetus to the ongoing 
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discussion on State sovereignty versus the obligation to receive international 
humanitarian assistance. 

Charlotte Liilf, LL.M., M.A. (Ruhr-University Bochum) explains the recent 
armed conflicts and increasing occurrence of natural disasters will result in massive 
displacement of people within the affected country or across international borders. 
Protection of victims lies at the centre of the most fundamental but also opposing 
principles of international law, on one side the principles of State sovereignty and 
territorial supremacy, and on the other side the humanitarian ideas of the interna- 
tional community framed in State obligations under international treaties. Refugee 
protection is composed of intersecting and mutually reinforcing rights and duties 
stemming from different fields of international law, particularly international 
human rights law, asylum law and international humanitarian law. Her article 
addresses the specifics of one of the major principles of refugee protection, the 
principle of non-refoulement. 

In the next contribution. Dr. Wolfgang Heinz and Judith Kaiser (German 
Institute for Human Rights) highlight the issue of sexual violence in armed 
conflict. The authors give an overview of the relevant legal regime and highlight 
existing activities at the international and regional level. They particularly stress the 
importance of, and at the same time the difficulty with, monitoring rights violations 
in this particular field. They identify, as one of the key remaining difficulties, the 
urgent need to integrate respect for standards in this field more effectively during all 
stages of a conflict. 

In the next part, academics share insights with practitioners from the govern- 
ment, humanitarian organizations and think tanks on progresses and challenges in 
humanitarian aid. Dr. EItje Aderhold (German Foreign Ministry) describes 
current structures of humanitarian coordination and outlines their historical origins. 
The chapter also analyses the existing efforts to reform the international humani- 
tarian system between the years 2005 to 2011. The author identifies furthermore 
achievements and remaining challenges in international humanitarian coordination 
efforts and emphasizes Germany’s strong commitment towards international and 
German humanitarian coordination. 

Dr. Ulrike von Pilar, Corinna Ditscheid and Alfhild Bohringer (Medecins 
sans Frontieres) criticise the western trend to increasingly use humanitarian aid as 
a tool for political and military ends. The authors fear that humanitarian action will 
become, or has already become, part of governmental action, and argue that this 
would be a fundamental breach of several key humanitarian principles. They also 
highlight the negative consequences for aid workers and affected populations that 
result from the politicization of humanitarian aid. They draw on several examples 
of recent interventions to illustrate this point. While the authors focus on German 
foreign policy, they also make a broader point about a general tendency in Western 
countries: to use humanitarian aid increasingly for political or military purposes. 

Dr. Sascha Fuder (German Red Cross Blood Transfusion Service West, 
Hagen) argues that emergency services, and the blood transfusion service, are 
objects of public interest in the form of resilient healthcare systems. Thus, the 
provision of these services must not only be economically sufficient, but the 
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security of supply must also be ensured. Emergency services and the blood trans- 
fusion service have to be provided comprehensively and around the clock — at 
inconvenient times and under difficult circumstances. In order to operate further 
under these circumstances, emergency services and of blood transfusion service 
have to be prepared and equipped accordingly. 

Dr. Christian Schaller (Stiftung Wissenschaft untl Politik, Berlin) addresses 
in his contribution the political and legal difficulties faced when dealing with rebel 
groups. He analyses the legal implications of recognizing rebel groups, focusing on 
the cases of the Syrian and the Libyan rebels. He stresses that a premature 
recognition can easily be in violation of international law. The author further 
reflects on initiatives to increase military assistance to these rebels by the United 
States of America (USA), the United Kingdom (UK) and others. The author 
emphasizes the importance of having such military involvement authorized by a 
Chapter VII resolution of the Security Council rather than relying on the ‘respon- 
sibility to protect’ which has, according to his account, not reached the status of 
international customary law. 

The demand for crisis management has triggered the involvement of various 
kinds of actors in the field of humanitarian action. Professor Daniel-Erasmus 
Khan (University of the Bundeswehr Munich) addresses civil-military relations 
against the background of humanitarian relief operations, the humanitarian princi- 
ples and cooperation with humanitarian organizations. Referring to core legal and 
political instruments and State practice, he argues that, although civil-military 
cooperation is not a new invention, guidance on conflicting priorities in the field 
of humanitarian action can rarely be found. Nonetheless, humanitarianism has to 
hold its ground against dominant political and strategic considerations in future 
operations. 

We hope that the book will be of use and interest to anyone concerned with the 
development of international law and humanitarian studies or working in areas 
where such issues are raised, whether in circles of academics or practitioners. 

We would especially like to thank the Network on Humanitarian Action 
(NOHA) and the Vereinfur die Forderung der Lehre und Forschung des Friedens- 
sicherungsrechts und des Humanitdren Volkerrechts for their moral and financial 
support for the publication of this book. 

Bochum, Winter 2014/15 




Perspectives of International 
Humanitarian Law 



Knut Ipsen 



1 Perspectives of Armed Conflict 

International lawyers are often inclined to take primarily into focus of their interest 
problems of applicability, scope and interpretation of the law in force. This 
approach — which is doubtless acceptable and necessary — includes, however, the 
danger of blocking, at least sometimes, the perception of a changing reality. Such a 
changing reality includes especially the well-known phenomenon that the devel- 
opment of the factual situation may diminish more and more the appropriateness of 
legal norms to serve effectively their purpose. Among the numberless examples of 
this phenomenon in the field of the law of war may only be mentioned the III. 
Hague Convention relative to the Opening of Hostilities or art. 1 para 4 of the First 
Protocol Additional to the Geneva Conventions. This famous provision qualifies 
so-called “wars of liberation” of non-State entities against colonial domination, 
foreign occupation and racist regimes as international armed conflicts. In force 
since more than three decades this provision has never been applied in the reality of 
armed conflicts. 

Such a possible development recommends a brief consideration of the armed 
conflict as a factual phenomenon during the decades since the end of World War II, 
when with the Charter of the United Nations a world-wide collective security 
system had been installed. Determined “to save succeeding generations from the 
scourge of war”* * and based on the principal prohibition of the threat or use of force^ 



Prof. Dr. Dr. h.c. mult. Knut Ipsen, em. Professor, former Rector of the Ruhr-University Bochum, 
former President of the German Red Cross 

* Charter of the United Nations, Preamble. 

^Id., art. 2 para. 4. 
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the U.N. Members, declaring themselves as “peace-loving States”,^ were neverthe- 
less confronted with an uninterrupted continuity of armed conflicts. This continuity 
may be demonstrated by reference only to such armed conflicts in which the use of 
armed force has led, at least temporarily, to territorial control of both parties to the 
conflict as now required by art. 1 para. 1 Prot. II. To underline this continuity by 
some figures: After the end of World War II, but still in 1945, 5 armed conflicts 
occurred and this number increased until 1960 to 15 every year. During the next 
15 years this number was even doubled to about 30 armed conflicts per annum. The 
top of this crucial development was reached in 1992 with more than 50 armed 
conflicts,"^ just at the time, when optimistic voices demanded, because of the end of 
the Cold War, a “peace dividend” in the national budgets. Since that time we have 
an annual range of variation between 20 and 40 armed conflicts. 

This deplorable evidence of the inability of mankind to abstain from the use of 
armed force shows specific features which stand against an in any way positive 
assessment of the perspectives of armed conflicts with regard to their significant 
containment or even their total suppression. As far as international armed conflicts 
are concerned, there is at least a certain indication that their occurrence may 
furthermore decrease. It is, however, not a universally growing peacefulness of 
mankind, but the disproportionately growing expenses of military superiority that 
have reduced international armed conflicts. Moreover, the Gulf Wars of 1991 and 
2003 have demonstrated that a conventional war of a State like the Iraq against an 
adversary of the operative standards and the highly developed armaments on which 
the United States dispose is without any prospect to defeat such an adversary as the 
U.S. armed forces. On the other hand, Vietnam and Afghanistan twice have 
demonstrated that military superiority of a superpower is not a guarantee for 
succeeding in a non-international armed conflict of asymmetric character. More 
than 80 % of the total number of the armed conflicts of the last two decades have 
been non-international armed conflicts. The fact that at least about 40 of the 
196 States of this Earth are to be qualified as fragile States that are in the process 
of failing or have already failed adds to the continuity of such conflicts. Thus the 
decreasing number of international armed conflicts is outweighed by an increasing 
number of non-international armed conflicts. The present situation of the African 
Continent, but also of some regions of Asia and of Latin America are sufficient 
indicators that the reality today and in future includes more and more such asym- 
metric armed conflicts. 

Does international humanitarian law keep up with this factual development? The 
answer cannot be, what is to be regretted, affirmative. The law in force is based on 
some preconditions which are incompatible with the characteristics of asymmetric 
conflicts. This presumption will be corroborated by the following deliberations. 



^Id., art. 4 para. 1. 

^ See among others, D. Smith, The State of War and Peace Atlas, 3’^'* ed., Oslo/London 1997. 
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2 Deficiencies of the Law in Force with Regard to Non- 
international Armed Conflicts 

First of all we should recall that it was the International Committee of the Red Cross 
being the guardian of international humanitarian law that had drafted at the begin- 
ning of the seventies of the last century the two additional protocols to the Geneva 
Conventions of 1949.^ These drafts contained with some exceptions more or less 
identical rules for the international and the non-international armed conflict. Both 
drafts served as the basis for the negotiations of the Diplomatic Conference on the 
Reaffirmation and Development of International Humanitarian Law Applicable in 
Armed Conflicts.® Three years and three sessions had been exclusively concen- 
trated on the law of international armed conflict. The main concern of a majority of 
the participating States which had recently acquired their independence was to 
include the wars of liberation into the category of international armed conflicts. The 
at that time highly controversial and afterwards insignificant art. 1 para. 4 of the 
First Protocol has been the well-known result. For the Second Protocol on the law 
applicable in non-international armed conflicts only a few days of the last session 
of the Conference had been spared. The Protocol was, moreover, during these days 
endangered to be deleted at all from the agenda. Due to the special efforts of two 
delegations which reduced the draft to a minimised set of rules a deletion could be 
avoided. 

The Second Protocol nowadays in force is, therefore, — and this has to be 
underlined — only a torso of the draft originally presented to the Conference by 
the ICRC. Thus the ICRC succeeded in initiating the reaffirmation and progressive 
development of humanitarian law applicable in international armed conflicts, 
especially by including the so-called Hague Law into the First Protocol, but it 
failed to develop sufficiently the law of non-international armed conflicts. This 
outcome of the Diplomatic Conference means that the chance of a comprehensive 
Protocol for non-international conflicts has intentionally not been realised by the 
States participating in the Conference of Geneva. It has been doubtless a failure of 
these States which has also doubtless serious consequences for the perspectives of 
humanitarian law applicable in the most frequent category of armed conflicts. 

Taking this factual background it was conceivable and with regard to the 
shortcoming of the Second Protocol even necessary to concentrate further efforts 
on an assessment of customary humanitarian law applicable in non-international 
armed conflicts. So the ICRC initiated the famous study on Customary International 
Humanitarian Law published in 2005^ according to which most of the there 



^ Y. Sandoz et al. (eds.), Commentary on the Additional Protocols of 8 June 1977 to the Geneva 
Conventions of 12 August 149, Geneva 1987, p. XXXI. 

^ The following findings are based on the experience of the author as a Member and Legal Adviser 
of the Delegation of the Federal Republic of Germany at the Diplomatic Conference. 

Henckaerts et al. (eds.). Customary International Humanitarian Law, Vol. I, Rules, 
Cambridge 2005. 
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formulated customary rules applicable in international armed conflicts are also to 
be applied in «o«-international armed conflicts. These findings are controversial 
and to some extent hardly compatible with the reality of asymmetric conflicts. 
Nonetheless the study is an important contribution to the discussion of customary 
law applicable in non-intemational armed conflicts. The study may, based on the 
authority of the ICRC, hopefully exercise an influence on the respective parties to 
non-international armed conflicts, if such parties can be identified what is not 
always the case. 

Is the attempt to strive for identical rules applicable in international and 
non-international armed conflicts at all a realistic approach? The answer to this 
question is decisive for the perspectives right now under consideration. The States 
participating in the Conference of Geneva have explicitly refused such an approach 
because of undeniable differences between both categories of armed conflicts. 
Whether this position can be maintained shall be examined by dealing with four 
basic problems of both conflict categories: 

1. When exactly starts an armed conflict, because this is the point of time from 
which on humanitarian law has to be applied? 

2. Which are the parties to the conflict responsible for the application of human- 
itarian law and what is the legal position of persons taking a direct part in 
hostilities? 

3. What about methods and means of warfare in international and non-intemational 
armed conflicts? 

4. Does the prohibition of any adverse distinction as to be found in both protocols 
establish the guarantee of legal equality which is a fundamental principle of 
international law as a whole, not only of international humanitarian law? 

These four problems are related to factual situations in which death or life are at 
stake. Thus their discussion cannot be confined to the common legal disputes 
among scholars on principles, rules and terms of law. When elaborating on the 
four problems we have always to keep in mind that the decisive criterion of the 
effectiveness of the law of armed conflicts are not “the teachings of the most highly 
qualified publicists of the various nations” as mentioned in art. 38 para. 1 lit. d ICJ 
Statute as subsidiary means for the determination of rules of law. It is to a 
considerable extend the reality of armed conflict upon which the appropriateness 
and thus the effectiveness of rules are depending. 

The four problems will, therefore, be taken under consideration on the back- 
ground of that reality. A striking example for that reality is the Kunduz Case of 
September 2009. The air attack of U.S. combat aircraft requested by a German 
Colonel against two tank-lorries seized by Taliban fighters contains all factual 
elements which are closely connected with the four problems mentioned before. 
The Kunduz Case has been and is still highly controversial in Germany. It has 
recently been called by a press organ the most horrible fault German military 
personal has committed since 1945.* 



*G. Mascolo, Maschinenkrieg, Der Spiegel, 8 April 2013, p. 31. 
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To start with the first problem: Which is the precise point of time from which on 
humanitarian law is to be applied? Art. 2 common to the Geneva Conventions and 
art. 1 para. 3 of the First Protocol permit in most cases the exact determination of 
the beginning of situations referred to in both provisions and thus of the moment of 
applying international humanitarian law. The beginning of an international armed 
conflict is usually combined with a controversy which State is in violation of art. 
1 para. 4 U.N. Charter the attacker. Such a controversy, however, logically pre- 
supposes that an interstate armed conflict at all exists and may be identified as such, 
what presupposes, too, to determine the point of time of its beginning. 

The legal and factual situation as to the beginning of a non-international armed 
conflict is by far more complicated. There has hardly been one non-interstate armed 
conflict since the entry into force of the Second Protocol that has from the beginning 
of the respective hostilities fulfilled the requirements of its first article. The defini- 
tion of art. 1 para. 1 of the Second Protocol requires among other characteristics of 
the non-State party a responsible command, territorial control, the ability to carry 
out sustained and concerted military operations and the ability to implement the 
Second Protocol. Internal disturbances and tensions as sporadic acts of violence are 
expressly excluded from the scope of application of this Protocol by its art. 1 para. 
2. To determine on the basis of this definition the applicability the law of 
non-international armed conflict — be it customary or conventional — to uprisings 
like in Tunisia, Libya, Syria, Egypt, Congo, Mali and others is hardly possible, what 
has been especially demonstrated, when one Permanent Member of the Security 
Council regards the respective conflict as an international affair and another 
Permanent Member insists on defining that conflict as an internal disturbance. 

Afghanistan is a typical example for hardly controllable complications, if an 
armed conflict starts on the basis of self-defence (against a State or a non-State 
entity), leads then to the establishment of a new government which is supported by 
several States on the basis of an agreement with that government and endorsed by a 
repeatedly renewed Mandate of the U.N.S.C. authorising these States to take by 
means of an International Security Assistance Force (ISAF) “all necessary mea- 
sures to fulfil its Mandate”. Parallel to this development the reorganisation, the 
reinforcement and the armed activities of the Taliban fighters led to a 
non-international armed conflict. An exact date of its beginning cannot be deter- 
mined. A very diligent and comprehensive analysis of this development comes to 
the conclusion: “This non-international armed conflict had certainly come into 
existence by 2005, and probably had already done so two years earlier”.^ As far 
as Northern Afghanistan including the Kunduz region is concerned and such a 
conflict may be localised, the hostilities in the North had “certainly exceeded the 
threshold of an armed conflict as of the beginning of 2009”.'*^ 



*W. Heintschel von Heinegg/P. Dreist, The 2009 Kunduz Air Attack: The Decision of the Federal 
Prosecutor-General on the Dismissal of Criminal Proceedings Against Members of the German 
Armed Forces, in: T. Giegerich/A. ProelB (eds.), German Yearbook of International Law 53, Berlin 
2011, pp. 833 (843). 

**’See ibid. 
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In spite of this situation the German Minister of Defence felt induced, even after 
2005, to insist upon his view that the German armed forces of ISAF were only 
involved in a mission of stabilisation and not in a war. It was after the Kunduz 
Attack that his successor dared to speak, standing at the coffin of a soldier killed in 
action, of warlike circumstances. This absolutely superfluous controversy on war or 
“only” a mission of stabilisation contained two grievous faults. Firstly the S.C. is 
neither authorised nor capable at all to qualify by a Mandate under chapter VII a 
breach of peace as a war or only a situation requiring stabilisation. This question has 
to be decided on the basis of the respective provisions of international law appli- 
cable in armed conflicts by the parties of the conflict concerned. Secondly the 
apparent fact that the situation in Northern Afghanistan had developed to a 
non-international armed conflict was not even mentioned by the German Minister. 
The strict consequence of his position would have been that international human- 
itarian law would not have been applicable at the time of the Kunduz Attack. The 
Federal Prosecutor-General in his decision of April 2010 corrected these faults 
which were really not a honourable page in the annals of a well functioning 
government. To sum up: In past time it was and in future it may be and will be 
more and more difficult to decide upon the beginning of a non-international armed 
conflict. 

The second basic problem is closely related to the fundamental structure of 
international law which is basically qualified as the existence of subjects bound by 
the law and having to apply it. Thus the Geneva Conventions and their Additional 
Protocols speak of the parties to the conflict which are responsible for the applica- 
tion of the law of armed conflict. As far as the international armed conflict is 
concerned, the states participating in the hostilities are the parties to the conflict. As 
the subjects of international law they are internationally responsible for the conduct 
of their armed forces being their organs. Such a clear-cut structure is seldom if at all 
to be found in non-international armed conflicts on the part of the non-State fighters. 
Moreover, the non-State fighters cannot be and are not interested to inform their 
adversary about their command structure if they have one at all. The Kunduz Attack 
again presented a typical example. The German commanding officer had been 
informed by his reconnaissance resources that two full-loaded civilian tank-lorries 
destined for the ISAF had been seized by Taliban fighters; one of the two drivers 
had been killed, the other had been forced to drive on and cross the Kunduz River, 
where both tank-lorries run aground on a sand bank and were immovable. 
According to the photographic reconnaissance of U.S. combat aircraft requested 
for close air support by the German officer there were about 70 persons around the 
lorries many of them carrying small arms and rocket-propelled grenades. Insofar 
the facts are uncontested and proved by photographic reconnaissance. They are laid 
down in the Report of the Federal Prosecutor-General of April 16, 2010." 

This leads to the question: When is it permitted to attack persons in an armed 
conflict? The law of international armed conflict is sufficiently clear: Members of 



** For text see the link quoted by id., at p. 833 fn. 1. 
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the armed forces of a party to a conflict “are combatants, that is to say, they have the 
right to participate directly in hostilities” (art. 42 para. 2 Prot. I) and are, therefore, 
military objectives that may be attacked by legal means and methods of warfare. 
The basic rule of distinction between combatants and civilians is laid down in art. 
48 of Prot. I and very detailed elaborated in the following articles of that instrument. 

As far as the non-international armed conflict is concerned, the States negotiat- 
ing at the Geneva Conference were not prepared to grant the status of combatant 
also to the fighters of the non-State entities taking a direct part in the hostilities as it 
had been proposed by the ICRC. The Governmental Delegations drafting Prot. II in 
the Working Group of the Third Commission (where no records had been taken) 
were of the opinion that it is and shall remain a monopoly of the State to use armed 
force. It was, therefore, regarded as incompatible with that monopoly to grant the 
citizens an individual right to participate directly in hostilities, especially not 
against the own State. Such acts have always been and are still qualified as serious 
crimes against the public order under national law. This position was particularly 
underlined by the delegates of States that had recently acquired their independence 
by the use of armed force. Thus the Second Protocol is confined to fundamental 
guarantees to “all persons who do not take a direct part or who have ceased to take 
part in hostilities”. From this rule, however, is derived by argumentum e contrario 
that persons who do take a direct part in hostilities are military objectives. The 
“Interpretive Guidance on the Notion of Direct Participation in Hostilities under 
International Humanitarian Law” prepared by the ICRC in 2009'^ may be helpful, 
but cannot overcome all difficulties as the ongoing discussion on the “civilians” 
killed by the Kunduz Attack shows. This distinction will remain a if not the basic 
problem in non-international armed conflicts. 

The third basic problem connected with limitations and prohibitions of methods 
and means of warfare will, of course, require a permanent examination whether new 
developments as f. i. cyber and drone warfare and others are compatible with the 
respective rules applicable in international armed conflicts (it may be referred to the 
definite obligation under art. 36 Prot. I ). In this field there had been substantial 
progress at the and since the Geneva Conference, take f. i. parts III and IV of the 
First Protocol, the CCW Convention, the Mine Ban Convention or the Convention 
on Cluster Munitions. Nevertheless there remain critical developments. Some of 
them such as cyber and drone warfare present fundamental problems and demand 
basic new approaches. With regard to non-international armed conflicts, however, 
the Second Protocol does not contain a part concerning methods and means of 
warfare. This had not been a mere negligence of the negotiating States, but their 
clear-cut intention. They have argued that the fighters of the non-State party do not 
have combatant status and, therefore, cannot be legally permitted to use methods 
and means of warfare that are under international law only admissible to 
combatants. 



‘^See id., p. 845 fn. 18. 
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As far as the reality is concerned, it is again the Kunduz Case that shows how 
inadequate the combatant status for such hghters is. To call to our recollection again 
the beginning of this incident: Taliban fighters stopped and seized the two tank- 
lorries, killed one driver and forced the other driver to cross the Kunduz River with 
his tank-lorry. If the Taliban had been combatants, they would doubtless have 
committed a serious war crime by killing a civilian. These initial actions of the 
Kunduz Case demonstrate in a typical manner that non-State fighters because of 
their normally existing inferiority in equipment will always be inclined to make the 
best of their technically modest possibilities, no matter what the law commands. 
Their most effective means in Afghanistan have been and are still the ied’s, the 
improvised explosive devices for which they need especially gasoline. Perhaps for 
this reason the Kunduz incident was not the first capture of tank-lorries by Taliban. 
Thus the asymmetric character of most non-intemational armed conflicts is partic- 
ularly evident with regard to methods and means of warfare. It is, therefore, utopian 
to strive in this field for more or less identical rules in both categories of armed 
conflicts. 

This is just the point which leads us to the last basic problem, namely to the 
prohibition of any adverse distinction to be found in both Protocols, but with 
different formulations. This distinction has been included as a basic principle of 
international humanitarian law into the preamble of the First Protocol by reading 
“that the provisions of the Geneva Conventions. . . and of this Protocol must be fully 
applied in all circumstances to all persons who are protected by those instruments, 
without any adverse distinction based on the nature or origin of the armed conflict 
or on the causes espoused by or attributed to the Parties to the conflict”. The 
“adverse distinction” defined by art. 2 para. 1 of the Second Protocol has another 
meaning. It says: “This Protocol shall be applied without any adverse distinction 
founded on race, colour, sex, language, religion or belief, political or other opinion, 
national or social origin, wealth, birth or other status or other similar criteria to all 
persons affected by an armed conflict as defined in Article 1”. The preamble of the 
First Protocol is aimed at the suppression of doctrines such as those of just and 
unjust war. Art. 2 para. 1 of the Second Protocol transfers the human right-based 
principle of legal equality from the fundamental guarantees contained in art. 
75 para. 1 of the First Protocol to the Second Protocol, where it is also included 
in the fundamental guarantees of art. 4. This complicated and questionable con- 
struction shows, however, an intention relatively clear: The authors were firmly 
determined to permit any adverse distinction based on the nature or origin of the 
armed conflict with regard to the won-international armed conflict. To use now a 
formula of the ICRC Customary Law Study: “No official contrary practice”^^ was 
found with respect to the position of the Geneva Conference as laid down in the 
different “adverse distinctions” of the two Protocols. 



See J.-M. Henckaerts et al. (eds.), supra note 7, pp. 4, 10, 28. 
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3 Summary 

Finally four concluding remarks may sum up the perspectives of this important 

body of international law: 

1 . The most effective guarantee to ensure the application of international law is and 
will remain the expectation of the subjects of international law that their 
counterparts will comply with the law if they do the same. Notwithstanding 
the absolute prohibition of reprisals against the persons and objects protected by 
Part II of the First Protocol and the attempts to exclude the principle of 
reciprocity from international humanitarian law at all it cannot be denied that 
at least the expectation of reciprocity has always been a fundamental safeguard 
of international law as a whole and will remain so in future. Reciprocity, 
however, presupposes a certain legal symmetry. This symmetry does simply 
not exist in non-international armed conflicts. Especially the non-State party of 
such a conflict has normally only the choice between victory or total defeat, a 
situation which is not at all favourable to the application of law. 

2. International law can only contribute to the formation of international relations; 
it has not always, as some international lawyers mean, the dominating power to 
decide on international relations — especially not under conditions, when exis- 
tential problems are at stake. Armed conflicts have unfortunately the tendency to 
reduce the effectiveness of law, especially on the non-State part of an asymmet- 
ric conflict where the intentional disrespect of law is sometimes a method of 
warfare, is “lawfare”, as some authors say by combining “law” and “warfare”.^'* 
For these reasons it is urgently necessary to try to apply in such situations 
international humanitarian law and international law restoring peace including 
human right law in combined operation. — This has been, by the way, the basic 
idea on which 25 years ago the Institute of International Law of Peace and 
International Humanitarian Law of the Ruhr-Universitat Bochum had been 
founded. 

3. States which claim according to their constitution to be based on the rule of law 
should maintain this position also in a non-international armed conflict by doing 
their utmost to apply international humanitarian law and especially its funda- 
mental guarantees to individuals of the non-State party to the conflict. To recur 
for a last time to the Kunduz Case: The decision taken by the Lederal Prosecutor- 
General in this Case did correctly apply the provisions most favourable to the 
individuals of the non-State party; it has been a decision based on the rule of law. 

4. To pay finally the due respect to the 150th anniversary of the ICRC: The world is 
really indebted to the ICRC that international humanitarian law has reached, in 



*"*See especially C. J. Dunlap, Jr., Do We Need New Regulations in International Humanitarian 
Law? One American’s Perspective, in: Journal of International Law of Peace and Armed Conflict 
25 (2012), p. 120; for a critical position see K. Ziolkowski, “Lawfare” - die Theorie von der 
Fortsetzung des Krieges mit “rechtlichen Mitteln”, in: Journal of International Law of Peace and 
Armed Conflict 23 (2010), p. 1 12. 
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spite of many obstacles some of which are previously mentioned, a considerable 
level of order. To finish with an impressive example of practice: Some years ago 
I met on a Red Cross Mission in a Latin American State a Red Cross Delegate 
who had prepared a dozen of charts each showing by a picture a basic prohibition 
in guerrilla warfare. This Delegate travelled around in that country twice as large 
as Germany and instructed the guerillero groups active in different regions, with 
the consent of their “Commandantes”, what they were under all circumstances 
prohibited to do. The charts had the purpose to enable also illiterates to under- 
stand what they should never do. Such experience for which that activity is only 
one example may induce the hope that there is after all a positive perspective of 
international humanitarian law. 




Part II 

Old Wine in New Bottles: Autonomy and 
Independence in International Law 
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1 Introduction 

The Cold War and the more modern phenomenon, cyber war, are normally asso- 
ciated with States. As subjects of international law. States engage in regular wars 
with each other, or at least that is the common perception. States are also the entities 
that normally resolve conflicts between each other and conclude peace treaties. The 
methods of warfare have, during the past two-three decades, been complemented by 
a new way of carrying out hostile action, namely the cyber war, in which the 
intention of one party is to inflict damage on the other party. Cyber war, however, is 
not necessarily very straight forward from the point of view of the traditional 
understandings concerning parties to a war, but may allow for a more diverse 
palette of warring parties and a more diversified understanding of the level of the 
conflict: not all cyber wars are necessarily wars between States, and the level of 
engagement may be relatively low, but clearly of such a nature that at least a 
minimum level of conflict is constantly maintained. Also, in cyber wars, human 
casualties can probably be avoided. 

Today, traditional wars between States are diminishing in numbers, but internal 
conflicts within States are still very common. In such contexts, one part of the 
population of the State is often making claims that another part of the population of 
the same State is unwilling to accept. One important reason for such internal 
conflicts is the grievances of a minority population. If the State allows the majority 
population to be very hegemonic in relation to minorities within the territory of the 
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State, potential inequalities, forced assimilation, and setting aside of human rights 
may drive the minority population to seek for change of government or even 
secession. Examples range from the Tamil population of Sri Lanka, where territo- 
rial autonomy was at some point into the conflict put on the agenda as a solution to 
the conflict (only to fail at the end, when the Sri Lankan armed forces succeeded in 
bringing about a complete victory over the rebel forces), to Southern Sudan, where 
independence of the southern part of Sudan was the end result of a process after a 
transitional stage of autonomy. However, the estimated 65 territorial autonomies in 
the world that are in existence today display varying degrees of successful conflict 
resolution and thus in many cases contribute to maintaining internal peace in the 
States concerned. At the same time, the existence of such Sub-State entities as 
territorial autonomies of different sorts may advise humanitarian actors as to which 
is the most effective contact-point for the delivery of humanitarian assistance. 
Humanitarian actors should perhaps not only interact with the State, but also with 
Sub-State entities representing vulnerable groups. 

An expose of autonomy in a conflict resolution context has to start with a short 
note on the Aland Islands (however, that situation did not, during 1917-1921, 
actualize any limitation of the human rights of the population of Aland). The 
main issues in this article are, however, the following; what could an autonomy 
solution be based on in a conflict resolution context, what types of autonomy are 
there that could be used, how is territorial autonomy distinguished from federal 
forms of organization, which is the position of an autonomous entity as a possible 
recipient of humanitarian aid, and how should autonomies be understood in the 
context of data communication and data protection? At the end, we might even be in 
a position to indicate a plausible answer to the question of why Edward Snowden 
first travelled to Hong Kong, when he was about to leak the NSA documents. These 
issues necessitate reflections on the legislative powers of autonomous entities, and 
to that end, legislation governing Sub-State entities such as the Aland Islands, Hong 
Kong, Zanzibar, and Aceh is utilized. 



2 The Aland Islands in Finland 

The Aland Islands are often referred to as the oldest existing autonomy arrangement 
in the world; its autonomy was instituted more than 90 years ago. The Aland Islands 
are situated in the Baltic Sea between Finland and Sweden, and consist of one main 
island and numerous smaller ones inhabited by a predominantly Swedish-speaking 
population. For strategic and perhaps to some extent also for linguistic reasons, 
Sweden displayed an active interest in the area after World War I, and a dispute was 
generated between Finland and Sweden about the national affiliation of Aland. The 
dispute was resolved under the auspices of the League of Nations, which prevented 
the conflict from escalating and helped to extinguish the conflict between the two 
countries. 
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As early as August 1917, several months before Finland declared independence 
from Russia, an unofficial assembly of the inhabitants of the Aland Islands pro- 
posed that the area should secede from Finland and join Sweden. Soon after the 
Finnish Declaration of Independence on 6 December 1917, a petition campaign was 
launched to support the wish of the Aland inhabitants to secede. Of the approxi- 
mately 21,000 inhabitants of the Islands at that time, around 12,500 had the right to 
vote, and about 8,000 of them were presented with a petition on the issue. Alto- 
gether 7,135 persons signed the petition to ‘the king and people of Sweden’ asking 
for Sweden to take steps toward annexation. A majority of those with the right to 
vote was thus in favour of union with Sweden. 

Soon thereafter, a dispute about the islands arose between Finland and Sweden. 
Although Sweden was not a party to the 1856 treaty establishing the Aland Islands 
as a demilitarized area, it brought the matter before the Paris Peace Conference in 
1919 in the hope that a solution similar to that of Denmark regarding Schleswig 
would be found, where a referendum resolved the border issue. This plan did not 
succeed, mainly because Finland and Sweden were not warring parties in World 
War I, although it was supported by another petition campaign in Aland, which was 
completed on 29 June 1919. This second petition was signed by 9,735 persons who 
all supported union with Sweden. 

The legislative process for the enactment of an Act on the Self-Government of 
the Aland Islands by the Parliament of Finland was started in the Fall of 1919, 
probably as a pre-emptive measure. The Governmental Committee that prepared 
the Act on Self-Government for the Aland Islands was originally commissioned 
with the task of developing a scheme of regional devolution or decentralization for 
the entire country, but its work resulted only in a proposal for a self-government act 
for one specific part of the country. The Committee made a comparative analysis of 
cases of territorial self-government with law-making powers that included the 
British Islands of Man, Guernsey and Jersey, those dominions or self-governing 
colonies which were part of the British Empire (i.e., Canada, Australia, 
South Africa, and New Zealand, but also India), Iceland (which at that point of 
time was a part of the Kingdom of Denmark), Croatia and Bosnia and Herzegovina 
(as parts of the Austro-Hungarian Empire that broke up as a consequence of World 
War I), and Elsass-Lothringen (while it still was a part of Germany). However, the 
Committee concluded that none of these models was suitable as a point of departure 
for the self-government of the Aland Islands. 

The drafting documents do not contain much information on this, but it is not 
unlikely that the recent experience of Einland as an autonomous Grand Duchy of 
the Russian Empire between 1808 and 1917 constituted the main model on the basis 
of which the autonomy or self-government of the Aland Islands was framed. The 
governmental bill to the Parliament stated that the aim of the Self-Government Act 
was to secure for the Aland Islanders the possibility of arranging their existence as 
freely as is possible for a territory which does not constitute a State. With the Self- 
Government Act of the Aland Islands (Statutes of Einland, SoF 124/1920), the 
province of Aland gained its own Legislative Assembly with general competence in 
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fields that were not included in the enumeration of exclusive legislative powers of 
the Finnish Parliament. This meant that the Aland Islands in the beginning pos- 
sessed residual powers (however, the Self-Government Acts of 1951 and 1991 
establish an enumeration of law-making powers for both the Aland Islands Legis- 
lative Assembly and the Parliament of Finland). 

In 1920, the League of Nations took the matter up following a proposal by Great 
Britain, which was a party to the 1856 treaty. However, because the inhabitants of 
Aland felt that the self-government legislation had been imposed upon them, the 
Assembly did not convene until 1922, when the Aland Islanders became convinced 
that the 1921 Aland Islands Settlement between Finland and Sweden, brokered 
under the auspices of the League of Nations, was the best deal they could get and 
when the text of the Settlement had, in 1922, been passed into domestic law by the 
Finnish Parliament. This so-called Guaranty Act (SoF 189/1922) was an addition to 
the 1920 Self-Government Act. However, the 1921 Settlement is not a treaty under 
public international law. 

In June 1921, the League of Nations decided that sovereignty of the Aland 
Islands would belong to Finland, but under the condition that guarantees for the 
Islanders’ prosperity and happiness would be established in the Autonomy Act. The 
main purpose of the Aland Islands Settlement of 1921 therefore was and still is the 
preservation of the language, culture, and the local Swedish traditions on the 
Islands. The specihc aims of the Settlement were the maintenance of the Swedish 
language in schools, the preservation of real property in the hands of the inhabi- 
tants, regulating within reasonable limits the franchise for persons who move to the 
Aland Islands, and guaranteeing that the Governor appointed enjoys the confidence 
of the population. Hence the purpose of the autonomy was originally primarily 
linguistic. The mechanisms created for the protection of the Swedish-speaking 
character of the Aland Islands aimed at preventing or at least discouraging an influx 
of Finnish-speaking population. It should, however, be emphasized that the esta- 
blishment in the Alandic jurisdiction of special rights for those with the right of 
domicile does not directly affect the freedom of movement of persons between the 
mainland and the Aland Islands or the freedom to take up residence on the Islands. 

The autonomy of the Aland Islands should not, however, be confused with the 
neutralized and demilitarized status of the area. 

After the Crimean War, the Aland Islands were demilitarized on the basis of the 
1856 Convention on the Demilitarisation of the Aland Islands, concluded between 
Russia (to which the Aland Islands belonged at that point of time). Great Britain and 
France. The 1856 Convention was annexed to the 1856 Peace Treaty of Paris after 
the Crimean War. 

When the Council of the League of Nations dealt with the Aland Islands issue in 
1921, it recommended that the conflict be resolved also through another method 
than the above-mentioned Settlement, namely through the continued demilitari- 
zation of the area. In order to replace the 1856 Convention, a Convention concerning 
the Non-fortification and Neutralization of the Aland Islands was concluded 
between a number of States, including France and Great Britain as signatories of 
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the 1856 Convention, but excluding the Soviet-Russia. Finland (but of course not the 
Aland Islands) was party to this 1921 Convention together with Germany, Denmark, 
Estonia, France, Great Britain, Italy, Latvia, Poland and Sweden. In article 9(2) of 
the Convention, it is established that the Aland Islands form an integral part of the 
Republic of Finland. However, autonomy or self-government was not mentioned in 
the 1921 Convention. In the 1921 Convention, Finland took such a position of the 
party to obligations concerning the area as had been held by Russia in the 1856 
Convention. 

In the aftermath of the so-called Winter War of 1939-1940 between Finland and 
the Soviet Union, the two States concluded a bilateral treaty under which the Aland 
Islands are to be demilitarized and non-fortified. This bilateral treaty, the continued 
validity of which has been confirmed in subsequent agreements between Finland 
and the Soviet Union or the Russian Federation, contains in article 3 a provision 
according to which the Soviet Union (now the Russian Federation) has the right to 
maintain on the Aland Islands a consulate which, in addition to the ordinary 
consular functions, is given the task to oversee the implementation of the bilateral 
treaty. 

As these treaties concerning demilitarization and neutralization demonstrate, the 
Aland Islands have been at the centre of security concerns in the Baltic Sea area are 
and continue to be so. As explained above, there is, in addition to the formal treaties 
under public international law, the Settlement before the Council of the League of 
Nations on the special rights of the inhabitants of the Aland Islands. This two-track 
strategy for the promotion of peace withstood the test of the Cold War and provided 
at the same time human security for the inhabitants of the territory. However, it is 
important to distinguish between the two arrangements, the treaty arrangements in 
the 1921 Convention for the demilitarization and neutralization of the Aland Islands 
and the 1921 Settlement that confirmed the autonomy arrangement and added 
certain special rights for the inhabitants of the autonomous territory. 



3 The Proliferation of Sub-State Arrangements 

Currently, there are around 65 territorial autonomies in the world, perhaps even 
more. Some of the territorial autonomies have been created for minorities as 
minority protection mechanisms, while some are not originally designed for minor- 
ity protection reasons, but for other reasons. Some territorial autonomies, such as 
the Aland Islands, have been created for reasons of conflict resolution and dispute 
settlement, while some exist as features of the ordinary organization of the State. 
Examples of territorial autonomy range from Aceh to Muslim Mindanao and 
Bougainville via Rodrigues and Zanzibar to Bolivian autonomous areas and the 
Atlantic Coast of Nicaragua. The States within which they exist are Indonesia, the 
Philippines, Papua-New Guinea, Mauritius, Tanzania, Bolivia, and Nicaragua. 
These examples serve to prove that territorial autonomy is a global phenomenon. 
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not only a European one. These examples also serve to indicate that territorial 
autonomies are not only island territories, but are also found in ‘mainland’ 
conditions. 

In Europe, there are less pure unitary States than States with Sub-State entities, 
when combining States including territorial autonomies with federally organized 
States. The textbook example of the unitary State should therefore not anymore be 
understood as the prime example of State organization, at least not in Europe. 
Instead, States with different variants of Sub-State forms of organization constitute 
the main model of the State in Europe and introduce asymmetries of many kinds in 
what for instance the European Union law has, until recently, tried to treat in a very 
straight forward way by interacting only with the Member States. In addition to the 
Aland Islands in Finland, territorial autonomy can be used to denote the diversih- 
cation of State powers for the Faroe Islands and Greenland in Denmark, Scotland, 
Wales and Northern Ireland in the United Kingdom, Corsica in France, the auton- 
omous communities in Spain, Azores and Madeira in Portugal, South Tyrol and 
some other special regions in Italy, Gagauzia in Moldova, and Crimea in the 
Ukraine. The State looks very different from a Sub-State perspective. 

The territorial autonomies are, of course, very different, and they assume a 
variety of positions in relation to each other (and in relation to, for instance, 
constituent States in federations). Territorial autonomies exist in a variety of 
different situations, and they also have very different powers. In addition, they 
may be created at different normative levels, and they may be entrenched in the 
legal order by means of a multitude of mechanisms. When comparing the different 
situations, it becomes apparent that the powers granted to autonomies are not of a 
similar character in terms of extension or substance. The powers do not deal with 
same material fields, but vary instead from case to case according to the specificities 
of the aims to be achieved. Amongst the national constitutions, it seems that only 
the 1978 Spanish Constitution in its article 2 and the 2009 Bolivian Constitution in 
its article 2 formulate autonomy as a constitutional right. The variation in the 
creation of the autonomies is particularly interesting in respect of the norm- 
hierarchical level at which any given autonomy is established. The combined 
variation in the powers of the European autonomies and the norm-hierarchical 
level of the generic legislation can be illustrated as shown in Fig. 1 . 

It is possible to conclude on the basis of the chart summarizing some key 
features of European autonomies that legislative powers and regulatory or admin- 
istrative competence have, in many States, been granted or devolved to so-called 
sub-national entities. At least a greater part, if not all, of these entities can be 
identihed as autonomies. The competences devolved are, however, not of the same 
nature and do normally not concern the same substantive areas. Instead, it seems 
that the competences vary from case to case with a view to the needs that a specific 
case displays. The creation of individual autonomy arrangements does not follow 
any general pattern, and as concluded above, each and every autonomy arrange- 
ment is not established in order to create a minority protection arrangement. It is 
also important to note that only the Spanish and Bolivian constitutions create a 
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constitutional right to autonomy for territorial entities. In addition, one should also 
be aware of the difficulties in characterizing the British sub-national entities in this 
chart (see Fig. 1). The absence of a written constitution results in the absence of 
more definitive hxation points of these entities in the chart. 

Those self-governmental arrangements that can be placed in section I of the 
figure can probably be considered autonomies proper. They are organized on the 
basis of the national constitutions of their respective ‘mother-countries’, and special 
jurisdictions involving exclusive law-making powers have been created for them 
against the background of the constitutions. The material fields of activity they 
possess vary between the different autonomies, but they are entitled to make laws of 
their own. This brings the European areas clearly within the ambit of article 3 of the 
First Protocol to the European Convention on Human Rights, which means that the 
legislatures must be elected in the manner prescribed in the provision. In this 
respect, there is a clear participatory dimension in the territorial arrangement. 

Entities in section II of the figure lack the formal constitutional delegation of 
law-making powers, but they nevertheless make their own laws in the spheres 
determined for them in ordinary legislation. From a purely formal point of view 
they are not in the category of autonomies in section I, but the powers they exercise 
and the elevation of their status by way of non-statutory constitutional conventions 
or by way of customary constitutional law make them, for all practical purposes, 
autonomies. 

Although the entities that can be placed in section III have a certain constitu- 
tional basis, their powers are of a non-legislative kind, limited to regulatory or 
administrative jurisdiction and subordinated to the ordinary legislative powers of 
the national law-maker of the country in which they exist. Here the use of the term 
‘autonomy’ could be misleading, provided that a narrow understanding of the term 
is used in order to refer to territorially delineated entities with exclusive 
law-making powers. The powers of the regional ethnic autonomies in China to 
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enact by-laws on the one hand and to exercise a gap-filling power on the other seem 
to warrant the placing of those autonomous entities in section III of the chart. 
Section IV represents cases that probably should not be considered autonomies, but 
rather as regions with self-government of an administrative nature. In practice, 
however, they tend to be understood as autonomies. 

No matter how much or little autonomy a territorial arrangement wields, such 
arrangements can nevertheless be understood as ways to promote participation in 
accordance with article 25 of the UN Covenant on Civil and Political Rights, which 
provides, inter alia, that ‘[e]very citizen shall have the right and the opportunity, 
without any of the distinctions mentioned in article 2 and without unreasonable 
restrictions: (a) To take part in the conduct of public affairs, directly or through 
freely chosen representatives; (b) To vote and to be elected at genuine periodic 
elections which shall be by universal and equal suffrage and shall be held by secret 
ballot, guaranteeing the free expression of the will of the electors; (. . .)’. 

From this perspective of participation, it is very interesting to consider the 
processes of the CSCE/OSCE started at Helsinki in 1975, because they contributed 
strongly to the end of the Cold War. It is possible to say that the end of the Cold War 
was marked, in particular, through the 1990 CSCE Copenhagen Document on the 
Human Dimension. In this context of conflict resolution between the East and the 
West, the Participating States pledged at the level of political commitments to cater 
for the needs of individuals and groups in the new Europe that was developing. In 
paragraph 35 of the Copenhagen Document, the Participating States agreed on the 
following: 

The participating States will respect the right of persons belonging to national minorities to 
effective participation in public affairs, including participation in the affairs relating to the 
protection and promotion of the identity of such minorities. 

The participating States note the efforts undertaken to protect and create conditions for the 
promotion of the ethnic, cultural, linguistic and religious identity of certain national 
minorities by establishing, as one of the possible means to achieve these aims, appropriate 
local or autonomous administrations corresponding to the specific historical and territorial 
circumstances of such minorities and in accordance with the policies of the State 
concerned, (italics by MS) 

The concepts used in paragraph 35 of the Copenhagen Document should be 
understood in the security context of the CSCE/OSCE and against the background 
of the wish of the States to protect their sovereignty and territorial integrity against, 
for instance, secession. ‘National minority’ is a concept used to denote such ethnic, 
cultural, linguistic and religious identity that differs from that of the majority in the 
State, and persons belonging to minorities could possess some rights on the basis of 
that status. Here the language is different from article 27 of the UN Covenant on 
Civil and Political Rights, which is mainly focused on a negative freedom of the 
persons of minorities to interact with each other in the horizontal dimension: the 
State shall not interfere in their freedom to interact with each other. Paragraph 
35 indicates that there exist some other rights, too, for persons belonging to 
minorities. 
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If there are ‘specific historical and territorial circumstances’, such circumstances 
may he used to justify the creation of appropriate local or autonomous admini- 
strations. Paragraph 35 of the Copenhagen Document was novel in its use of the 
concept of ‘effective participation’, later on to be found in the 1992 UN Declaration 
on Rights of Minorities and in the 1995 Framework Convention of the Council of 
Europe for the Protection of National Minorities. Effective participation in public 
affairs is stepping up the expectation of the impact of participation: where article 
25 of the CCPR mentions participation in public affairs, paragraph 35 creates the 
expectation of something more, a threshold of ‘effective’ that should be met. This 
effective participation in public affairs is apparently meant to be realized at a 
general level in all public matters, because the provision contains a specification 
that effective participation should include participation in the affairs relating to the 
protection and promotion of the identity of such minorities, which means that 
effective participation of minorities in public life is not only limited to those issues 
that are of an immediate interest for the minority itself. Effective participation 
therefore has to take place in relation to all exercise of public affairs. 

Paragraph 35 makes reference to the concept of ‘autonomous administrations’ 
as one means of achieving minority protection aims. Autonomous administrations 
are here presented as an alternative to local administrations, which would seem to 
mean that ordinary local government is not to be understood as included in the 
concept of autonomous administrations and that autonomous administrations 
should be located somewhere between the central administration and the local 
administration of the State, that is, at the Sub-State level. At the same time, the 
wide nature of the concept of ‘autonomous administrations’ is underlined by the 
term ‘appropriate’, which does not necessarily mean only territorial autonomy, but 
also other forms of autonomy (see below). In addition, the appropriate autonomous 
administrations should correspond to the specific historical and territorial circum- 
stances of the minorities involved and be in accordance with the policies of the 
State concerned. 

All this seems to leave a lot of freedom to the State to decide, within the security 
frame of the OSCE, whether or not to use autonomy, however, to promote the 
effective participation of minorities and if so, how much public powers such an 
autonomous administration should have at its disposal. In fact, the reference to 
autonomous administrations might mean that there is no need to furnish an auton- 
omy arrangement with law-making powers proper; instead, some administrative 
powers of a lesser order could suffice. Therefore, it can be asked what the different 
forms of autonomy could be that are covered by the reference in paragraph 35 to 
appropriate autonomous administrations? 
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4 Different Forms of Autonomy 

Clearly, territorial autonomy is found amongst those appropriate autonomous 
administrations that paragraph 35 refers to. However, as indicated by Fig. 1, the 
question is what kind of powers the autonomous territory has, legislative powers or 
regulatory or administrative powers. Often, legislative powers would be the hall- 
mark of an autonomy proper. Irrespective of which kind of powers the autonomous 
territory has, the core of autonomy centres around self-government, where the 
inhabitants of the area elect a representative body that is in charge of exercising 
the powers. In this way, participation of the inhabitants through elections becomes 
effective participation. As indicated above, territorial autonomy is not necessarily a 
minority protection mechanism, but often more explicitly a conflict resolution 
mechanism, as is the case with the Aland Islands and Aceh, or a feature of the 
general organization of the State, as is the case in, for instance, Spain and Italy. 

The term ‘territorial autonomy’ already in itself indicates that there might also 
exist some non-territorial forms of autonomy. 

Cultural autonomy for ethnic minorities or national cultural autonomy (NCA) is 
one form of autonomy of a non-territorial kind that could qualify as an autonomous 
administration in paragraph 35 of the Copenhagen Document. Examples of such 
NCA are mainly found in Eastern and Central Europe, and the theoretical basis for 
such expressions of autonomy is often found in the conceptual conceptions devel- 
oped by the Austrian theoreticians Bauer and Renner. Eor instance, in 1996, Russia 
adopted a Eederal Law on National Cultural Autonomy that allows ethnic minority 
communities to establish ethnic organizations and to obtain designated funding 
from the federal State. Cultural autonomy, however, is not well defined in either the 
text of the law or in the minds of legislators. Experiences with national cultural 
autonomy in Russia have been both positive and negative, but it seems that the same 
results could be achieved by using the civil law association (normal NGOs) as a 
platform for activities for a minority population. With the exception of Serbia, 
where NCA is a relatively recent phenomenon, the powers exercised by NCAs are 
almost non-existent. They do not exercise legislative powers and therefore, article 
3 of the First Protocol to the European Convention on Human Rights concerning 
free elections does not apply, and the extent of administrative powers they have 
been assigned is normally narrow. Eor that reason, it can be doubted whether NCAs 
generally can function as vehicles of effective participation, although NCAs are 
organized as self-governing entities (in the form of statutory associations of some 
sort) in which the members exercise self-government by way of elections to the 
governing bodies of the NCAs. 

Functional autonomy can be constructed on the basis of a number of examples of 
non-typical administration found in, for instance, Finland as well as elsewhere in 
the world. Functional autonomy could be understood as a functional self- 
administration or functional self-management with no law-making authority, 
granted to a minority group. Functional autonomy aims at providing adequate 
linguistic services to a minority population in respect of a certain public function 
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(such as education) by means of creating special linguistically identified units at 
different administrative levels inside the general line-organization charged with the 
national or local administration of the public function. Functional autonomy may 
exist also in such fields of public administration as day-care of children, ecclesias- 
tical matters and radio and television broadcasting. Examples of functional auto- 
nomy can be drawn, for instance, from Finland, Sweden, Canada, and India. 
Functional participation may imply effective participation, but mainly under article 
25(c) of the CCPR, according to which every citizen has the right ‘[t]o have access, 
on general terms of equality, to public service in his country’. Functional autonomy 
could enhance this part of the right to participation by opening a particular branch 
of the public administration of the State to the minority population. 

Personal autonomy can be defined as the freedom of association, understood as a 
general civil right, for persons belonging to a minority group to carry out cultural 
activities and other matters that a group may feel are important. The concept of 
personal autonomy may be grounded in various existing provisions found in 
international legal documents such as the UN Covenant on Civil and Political 
Rights, the Framework Convention for the Protection of National Minorities 
adopted by the Council of Europe and the European Convention on Human Rights 
as well as the documents of the Organization for Security and Co-operation in 
Europe. The protection afforded by these provisions focuses mainly on the freedom 
of association and on the right of persons belonging to minorities to set up 
associations for the promotion of aims which minorities might have. Minorities 
can achieve a lot through private organizations (NGOs) created within the frame- 
work of personal autonomy. According to article 27 of the CCPR, the State must not 
interfere in such activities: Tn those States in which ethnic, religious or linguistic 
minorities exist, persons belonging to such minorities shall not be denied the right, 
in community with the other members of their group, to enjoy their own culture, to 
profess and practise their own religion, or to use their own language.’ If the State 
delegates to such NGOs public powers, for instance, in the field of education, the 
private associations actually start to perform functions of the State and become 
drawn closer to the State so as to transform the association into an entity within the 
so-called ‘indirect public administration’. As a consequence, the NGO is drawn 
from the ambit of pure personal autonomy to functional autonomy. 



5 Autonomies v Federations: Conceptual Distinctions 
Between Autonomy and Federalism 

The Aland Islands constitute a territorial autonomy and is in this respect compar- 
able to other similar Sub-State solutions, including Sub-State entities that are 
connected in a federal way with each other. Aland is not, however, a federally 
organized part of Finland, but conforms relatively well to a general definition of 
territorial autonomy that can be developed, inter alia, on the basis of the norms that 
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regulated the status of the Memel Territory as a part of Lithuania between 1924 
and 1938. 

On this basis, a territorial autonomy involves a singular entity in what otherwise 
would be a unitary State or a federal State, so that the entity introduces an 
asymmetrical feature in the State through a transfer of exclusive law-making 
powers on the basis of provisions, which often are of a special nature and defined 
in such a manner that the central State level remains with the residual powers, while 
the Sub-State level relies on enumerated powers, at the same time as the State level 
contains no institutional representation of the Sub-State entity. 

A federation of a classical kind is differently organized and displays often an aim 
to introduce symmetry in the treatment of the federated entities so that these 
Sub-State entities of a federation are left with the residual powers, while the federal 
level is vested with enumerated powers. At the same time, the Sub-State level in a 
federation is institutionally represented in a senate or a federal chamber, which 
participates in at least some legislative functions so as to create a mechanism of 
joint management of issues at the federal level. 

As concerns the Aland Islands, it can be said that Aland conforms well to the 
expectation that an autonomy would not be institutionally represented in the 
national parliament: the Finnish Parliament is unicameral, and thus the inhabitants 
of the Aland Islands participate in the exercise of the national legislative powers 
through the mechanism of general elections to the Parliament. In order to secure the 
representation of the inhabitants of Aland, there is a system in place since 1947 that 
reserves one mandate out of the altogether 200 seats in the Parliament for a 
representative from the Aland Islands. From the point of view of the ratio of 
representation, this special mandate does not produce any great imbalance, because 
the citizens of Finland in the constituency of the Aland Islands are more or less as 
many as those who support a seat amongst each of the other 199 mandates in the 
Parliament of Finland. It should also be noticed that the special seat for the citizens 
of the Aland Islands is not created on the basis of the Aland Islands Settlement of 
1921, nor is the right to vote in these elections limited to those who have the right of 
domicile in the Aland Islands (which is the case for elections to the Legislative 
Assembly of the Aland Islands). This is instead a mechanism of general participa- 
tory nature of a domestic origin. 

What causes a slight deviation in the case of the Aland Islands from the 
definition of a territorial autonomy is the manner in which the powers are distri- 
buted between the national Parliament and the law-maker of Aland. As explained 
above, the law-making powers of the Legislative Assembly are enumerated, but so, 
too, are the law-making powers of the Parliament of Finland. This latter feature is 
not quite in harmony with the definition of a territorial autonomy and causes a slight 
deviation in the case of Aland from the typical position of an autonomy in the 
direction of a federal organization, but the deviation is a slight one and would not 
cause us to change our characterization of Aland as a territorial autonomy. 

In fact, there is one particular feature found in federations that strongly supports 
our conclusion that the Aland Islands is a relatively typical territorial autonomy. In 
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a federation, it is rather the rule than the exception that the relationship between the 
federal level and the several States involves a supremacy clause or a preemption 
doctrine on the basis of which it is held that the legislation agreed to at the federal 
level sets aside legislation produced at the State level. This is the case, for instance, 
in the Constitution of the USA, which contains the rule that federal law supersedes 
State law. The same is true according to the Constitution of the Federal Republic of 
Germany, according to which ‘Bundesrecht hricht Landesrechf (see below. Sect. 5 
of this article). 

The legislative powers of the typical territorial autonomies, however, imply that 
the law-making powers of the autonomy are exclusive in relation to the national 
law-making powers and that there is an absence of a supremacy doctrine on the part 
of the national law-maker so as not to allow any preemption on the part of the 
national government within the competencies of the Sub-State entity. This is 
certainly the case with the Aland Islands: the Parliament of Finland cannot enact 
a piece of ordinary law within the competence of Aland even in the case that there 
would exist a normative void within the legal order of the Aland Islands. This 
absence of national supremacy and preemption has been conhrmed several times 
over in case law of the courts and in travaux preparatoires of national legislation. 
The national law-maker cannot enter the sphere of authority of the law-maker of 
Aland. This feature is certainly explaining at least a part of the robustness of the 
autonomy arrangement of Aland: in relation to the national government and the 
national Parliament, the Aland Islands are very autonomous, enjoying legislative 
‘independence’ within their sphere of competence. This means that the core group 
of territorial autonomies are very independent in relation to the government and 
law-maker of the State, and it could be said that in autonomies of this kind, ^kein 
Bundesrecht hricht Landesrechf. 

The matter is different in relation to the EU. The supremacy of EU law in 
relation to not only the legal order of Einland but also in relation to that of the 
Aland Islands is, as explained above, cutting into the material law-making powers 
of the Legislative Assembly of the Aland Islands. The effect of the supremacy of 
EU law is that the autonomy of the Aland Islands is watered down: the law-making 
powers of the Aland Islands are being drained to the national government and to the 
EU, because in principle the EU only talks to the governments of the Member 
States. It could thus be said that Aland is autonomous in relation to Einland, but not 
in relation to the EU. 

In comparison with most other autonomous territories in the world, the Aland 
Islands stands out as an autonomous territory with a very strong legal position. This 
applies both in relation to its powers (save for the inroads EU law is making into the 
powers of Aland) and the permanency of the autonomy arrangement. In comparison 
with other Sub-State arrangements, including federal forms of organization, it can 
be said that Aland belongs to a core group of territorial autonomies together 
with the historical example of the Memel Territory (MT), Hong Kong (HK), and 
Zanzibar (ZA), while a number of Sub-State entities, such as Puerto Rico (PR) and 
Aceh (AC), may have a weaker position and approach regional self-government of 
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some sort. At the same time, the Aland Islands (Al) can he placed, on the basis of 
material and institutional criteria (see above, Sect. 3 of this article), amongst 
territorial autonomies, not amongst federally organized entities such as the 
Sub-State entities in Canada (CA), Switzerland (CH), the United States (US), 
Germany (D), or Austria (A). A comparative figure could illustrate this comparison 
in a very approximate way as shown in Fig. 2. 

It seems, on the basis of the horizontal dimension in this comparative figure, that 
a certain variation can be detected between typical autonomous entities and typical 
States in federations, at least when such Sub-State entities are considered that are 
most powerful in relation to the national level. The Memel Territory (and Hong 
Kong, too) stands out as the most typical case of territorial autonomy, because the 
entity possessed enumerated law-making powers, while the residual powers were 
held by the central government of Lithuania. The Aland Islands moves a step or two 
from this ideal position towards a federal form of organization for the reason that 
the powers of both the Aland Islands legislature and the legislature of Finland have 
been enumerated. Zanzibar is probably even further away in the federal direction, 
but can still be considered a territorial autonomy. 

A similar variation from the classical federation towards autonomy can be 
detected, for instance, in the Canadian case. In Canada, the powers of the provinces 
are not of a residual nature, but enumerated, which is a feature that in itself 
separates the Canadian federalism from the classical federation, and this feature 
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is enhanced by the position of the senate in the Canadian federal government, which 
seems weak in comparison with other senates or federal chambers in federations. It 
deserves to be pointed out that at the same time, the arrangement with two 
enumerations of competencies in the Canadian case, one list of competencies for 
the provinces and another list of competencies for the federation, is an arrangement 
similar to that of the Aland Islands. 

The vertical dimension in the comparative figure tries to illustrate the extent of 
the powers of the Sub-State entities both amongst entities that could be viewed as 
territorial autonomies and States in federations. Starting with the federal arrange- 
ments, it seems that there is a relatively weak supremacy clause or federal 
preemption doctrine in place in the Canadian federation, which means that the 
federal law-maker cannot normally trump the legislative decisions at the provincial 
level. According to article 91 of the Canadian Constitution, it is in some situations 
possible for the federal legislature to make laws for the peace, order and good 
government of Canada, a federal power that introduces a limited measure of federal 
supremacy. That supremacy is not, however, of the same nature as established in the 
supremacy clause of article VI, clause 2, of the US Constitution, according to which 
in situations where the federal and State laws are in conflict with one another, the 
federal enactments will prevail and override the State enactments. More or less this 
is the situation in Switzerland, too, in relation to the cantons under article 49 of the 
Federal Constitution of the Confederation of Switzerland. In the Federal Republic 
of Germany, the principle of ‘Bundesrecht hricht Landesrecht’ , that is, federal law 
breaks State law, is established in article 31 of the Basic Law of Germany. It means 
that if there is a conflict between a norm established in State law and a norm 
established in federal law, the federal norm takes precedence. In the Austrian case, 
the Lander seem even less powerful than the Lander of Germany. 

This ‘federal’ consideration involving a supremacy clause or a federal 
preemption doctrine can also be used to distinguish between different entities that 
might be referred to as territorial autonomies. No such preemption or supremacy 
existed in relation to the Memel Territory under the law that governed the position 
of Memel (however, the Lithuanian government refused to accept the exclusivity of 
the Memel jurisdiction and was involved in constant attempts to break into the 
legislative powers of Memel). Such a preemption or supremacy is also absent in the 
cases of Hong Kong and Zanzibar. The situation is similar in relation to the Aland 
Islands, for which both case law and travaux preparatoires from the Parliament of 
Finland exist that conclude that the legislation of the national Parliament is not 
applicable within the jurisdiction of the Aland Islands to the extent the Legislative 
Assembly is competent to enact legislation. 

Scotland (SC, in Fig. 2) is already in a slightly different position in this respect, 
because the Parliament of England might, under the principle of parliamentary 
sovereignty, decide to enact legislation within the competence of Scotland. How- 
ever, and as mentioned above, it has promised not to do so without the consent of 
the Scottish Parliament in a political convention entitled the Sewel Convention, 
which is the closest to a provision in positive constitutional law that the British 
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system can arrive in the absence of a written constitution. The jurisdiction of Puerto 
Rico is, from this perspective, wide open for legislative enactments passed by the 
US Congress under the plenary powers of the Congress on the basis of the US 
Constitution in a manner which distinguishes Puerto Rico from the States in the US 
federation. Aceh stands out as the weakest entity in this comparison; although the 
Law on Governance of Aceh, enacted by the Indonesian Parliament, establishes 
certain powers for the representative assembly of Aceh, the actual distribution of 
powers between Djakarta and Banda Aceh is supposed to be determined in a Decree 
passed by the Indonesian Government after an agreement on the details of the 
arrangement has been reached between Aceh, on the one hand, and the Indonesian 
government, on the other. According to an interlocutor in Indonesia, no such 
Decree has been passed as of November 2013, which should mean that the unclear 
situation continues. 

The strong position of the Aland Islands and the exclusive legislative powers the 
Legislative Assembly of the Aland Islands mean that under international human 
rights law, the Sub-State entity actually assumes the position of the State in relation 
to the inhabitants of the jurisdiction. Hence the governmental institutions of Aland 
that apply the legislation of Aland in individual cases, for instance, in the area of 
social affairs, education and the environment, have to take into consideration that 
under the European Convention on Human Rights, the rights of an individual must 
not be limited more than is necessary in a democratic society and that the rule of law 
must be observed. This means that problems related to the realization of the human 
rights of an individual may occur also in the jurisdiction of the Aland Islands: 
although the arrangement is, in itself, a very positive example of how the position of 
the inhabitants of a territorial entity could be protected, the government of an 
autonomous territory is government just in the same way as the government of a 
State is. This observation serves to remind everyone of the fact that even in a 
territorial autonomy, the position of the individual under international human rights 
law has to be upheld. 



6 Autonomy and Aid: The Issue of the Legitimate 
Recipient 

Foreign affairs and international relations are normally the responsibility of the 
State. In the life of a State, it sometimes happens that it becomes in need of some 
international assistance. If the State belongs to those that are less well off, the State 
may be a recipient of development aid, and if the State is hit by natural calamities or 
disasters or by international or internal conflict, the State may become a recipient of 
humanitarian aid. At those instances, the State is, of course, also expected to act so 
that the population of a possible Sub-State entity is covered by the aid schemes, for 
whatever reasons they may be created. The starting point for the delivery of aid 
should therefore be equality and non-discrimination also to such areas of the State 
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where territorial autonomies and other Sub-State entities exist. In particular, the 
delivery of aid should, in all instances, take care of vulnerable groups, and because 
minority populations, such as the Tamil population in Sri Lanka and many others, 
often find themselves in disadvantaged positions in relation to the majority 
populations, donors and distributors of aid should make sure that minorities are 
not excluded from aid schemes, but that they receive aid on an equitable basis. 

The case in point is development aid given to Tanzania. When Tanganyika and 
Zanzibar joined in 1964 in order to form a new independent State, Tanzania, foreign 
affairs were defined as a so-called Union matter taken care of by the Government of 
Tanzania. This is now established in point 2 of the first schedule to the Constitution 
of Tanzania. It is therefore clear that Zanzibar as an autonomous territory of 
Tanzania does not have any powers in the area of foreign affairs and cannot, for 
that reason, establish direct contacts with third States or become member of 
international organizations. At the same time, it is not indifferent to Zanzibar 
how Tanzania is carrying out its foreign powers. Because no mechanism of 
consultation has been institutionalized between the two governments, but takes 
place on an ad hoc basis, a relatively normal situation is that no advance consult- 
ations take place between the Governments of Tanzania and Zanzibar before the 
foreign powers are exercised. For instance, there often is no relationship between a 
minister of the Government of Mainland Tanzania and a minister of the Govern- 
ment of Zanzibar. 

Therefore, for instance within the area of agriculture, development aid has by 
default been going to the Government of Tanzania, leaving the Government of 
Zanzibar lacking in transfers from the international aid funds. A solution has, 
however, been reached during the recent years: out of the development aid received 
by Tanzania, 4.5 % is allocated to Zanzibar. This situation is not entirely satis- 
factory for Zanzibar, because this share indicates that Zanzibar is treated as any 
other region of Tanzania and not as an autonomous entity with its own law-making 
powers within key areas of public services and development decisions. In parti- 
cular, the equal share in this context does not recognize the fact that Zanzibar would 
have the same cost of ‘central government’ for its own competencies as Tanzania 
has for its own when administering the development aid. 

The need for aid is sometimes called for by emergencies and takes on the form of 
emergency relief. For instance, as concerns the Aland Islands, civil defence is, 
according to section 27(28), a legislative competence of the Parliament of Finland. 
However, under the provision, the decision to evacuate residents of Aland to a place 
outside Aland may only be made with the consent of the Government of Aland. 
This rule has its background in the aim of maintaining the Swedish character of 
Aland first established in the 1921 Aland Islands Settlement. The Government of 
the Aland Islands is thus the public institution that bears a final responsibility for the 
population of Aland under such compelling conditions that would necessitate an 
evacuation of inhabitants to some place outside of the Aland Islands, most likely in 
mainland Finland. No doubt, if a nuclear fallout or a natural catastrophe would 
threaten the Aland Islands, any government of Aland would give such consent, but 
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perhaps under some conditions such as relocation of the population to such areas of 
mainland Finland which are Swedish-speaking and return of the same population as 
soon as the circumstances permit. The point here is that also during emergencies, 
Suh-State entities may be the legitimate bodies to express the opinion of the 
population of the territory. 

Human security was and is an important consideration, for instance, in Aceh. 
The military confrontation between the Government of Indonesia and the Free 
Aceh Movement (the GAM) had been going on for decades, and negotiations 
towards ending the armed conflict had been carried out in Geneva since the year 
2000, but the process was difficult and stalled sometime in 2003, with some new 
contacts made in 2004. Only days before the devastating tsunami struck southern 
Asia on 26 December 2004, the negotiation process was re-ignited. Both parties to 
the negotiation, the Government of Indonesia and the GAM, were confronted with a 
humanitarian catastrophe in the form of the tsunami, an incident that brought the 
parties to the realization that the concrete situation demanded political reconcilia- 
tion. In a series of meetings during a relatively short period of time, the parties were 
able to come to an agreement involving self-government for Aceh, established in a 
Memorandum of Understanding signed on 15 August 2005. The sense of urgency 
created in the aftermath of the tsunami is also recorded in the preamble of the 
Memorandum of Understanding, according to which the parties are ‘deeply con- 
vinced that only the peaceful settlement of the conflict will enable the rebuilding of 
Aceh after the tsunami disaster on 26 December 2004 to progress and succeed’. 
According to the introduction to the Explanatory Notes on the Law on the Gover- 
nance of Aceh, the aim of the Law is to accelerate the achievement of prosperity, 
and several provisions of the Law are focused on the development of Aceh. The role 
of relief agencies and humanitarian aid organizations in Aceh is, however, peculiar. 
As has been the case in many other places, they caused the creation of a particular 
economy of a temporary nature. When the relief agencies left Aceh, the Sub-State 
entity’s economy receded so as to place Aceh again amongst the five poorest 
regions of Indonesia. 

The three cases presented above are instructive with a view to ‘new’ duties for 
humanitarian actors: donors, relief agencies and other humanitarian actors should 
consider the Sub-State level as a legitimate counterpart and interact with that level 
in all suitable ways. Although the central government is both traditionally and for 
legal reasons the natural counterpart of donors and of public and private relief 
agencies, the central government might not be all that legitimate in the territory of 
an autonomous entity. In fact, the government of the State might in some situations 
use aid as a means to achieve its own ends that would not necessarily be acceptable 
for the Sub-State level. The State might be inclined to use aid for its own purposes 
for the reason that the normal condition between the State and a Sub-State entity is a 
certain level of conflict, not a violent one but a political one. If a Sub-State entity 
exists in a State, it should be considered a duty for those delivering aid to take into 
account the possibility that the Sub-State entity organized as a territorial autonomy 
is likely to be more legitimate in the eyes of the inhabitants of that territory than the 
government of the State in question. 
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7 Autonomy and Cyber (Cold) War 

Generally speaking, data communication and data protection are more often a 
competence of the State than of an autonomous Sub-State entity. For instance, as 
concerns the Aland Islands, section 27(40) of the Self-Government Act prescribes 
that the Parliament of Finland has legislative competence over telecommunications, 
while data protection is the competence of the Parliament of Finland under section 
27(2) of the Self-Government Act, albeit not in an explicit way. Hong Kong is an 
exception to the general pattern, having control under the Basic Law of both data 
communication and data protection in the territory of Hong Kong, while mainland 
China has its own, most likely much less protective legislation in these two areas 
of law. 

Against this background, it is interesting to speculate around the reasons for why 
Edward Snowden, a former National Security Agency (NSA) operative of the 
United States of America and a US citizen, chose to travel to Hong Kong in the 
first instance when leaving the United States. Hong Kong has, under the Basic Law, 
its own visa regime under its own legislation. Under the Hong Kong legislation, US 
citizens are not required to obtain a visa if they are not travelling to Hong Kong for 
work or business and if their stay does not exceed 90 days. A tourist with US 
citizenship could thus enter Hong Kong without a visa. If such a tourist would want 
to continue to mainland China, it would not be impossible to approach the relevant 
Chinese State authority present in Hong Kong with questions concerning a visa to 
mainland China. Snowden could therefore relatively easily and undetected leave 
from the USA for Hong Kong, while a visa application at the Embassy of China in 
Washington could have exposed him before he had even had the opportunity to 
leave the USA for mainland China. 

Once in Hong Kong, Snowden was, of course, under Chinese sovereignty, out of 
the immediate reach of the US Government. Once in Hong Kong, Snowden could 
also enjoy the benefit of several legal provisions and legal regimes, such as the 
freedom of expression, data protection and the free data communication, all ele- 
ments of a regular Western society entrenched in the autonomous legal order of 
Hong Kong. Presumably, Snowden had stored the various NSA documents in 
electronic versions on some memory devices, from which he then moved the 
information and the documents to one or several servers in Hong Kong. Perhaps 
he in addition used the services of the banking sector of Hong Kong to store the 
memory devices in bank lockers. In these ways, the data of Snowden might be 
stored within the legislative competence of Hong Kong so that they ultimately stay 
under Chinese sovereignty. 

Once NSA documents have been released from the comprehensive collection, 
they have become public through news media. However, at the same time, they 
have become materials in cyber wars between different States and also in cyber war 
and regular armed encounters between States and terrorist organizations. Without 
doubt, mainland China finds fhe NSA materials released through Edward Snowden 
very useful, not only for intelligence work, but also politically: until recently, it was 
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commonly thought that China was among the very few States that actively con- 
trolled the Internet and limited the use of the Internet hy its own citizens, but the 
NSA materials reveal that the US has at least the same capacity, probably even 
more, to process and sift through electronic communication over the Internet. 

However, there may exist some measure of cyber war also between a State and a 
Sub-State entity. During the 1990s, the Slot Machine Association of the Aland 
Islands, a statutory association created under a legislative act of Aland that operates 
a gaming monopoly under the legislative competence of the Aland Islands, started 
to establish itself in gaming over the Internet on the basis of a license for gaming, 
inter alia, over the Internet from the Government of Aland. In doing so, it did not 
only establish webpages in the Swedish language, but established such webpages 
also in other languages, including Finnish. This meant that the Slot Machine 
Association actually marketed its products in mainland Finland, where the language 
of the majority population is Finnish. By doing that, the Alandic Slot Machine 
Association entered into the domains of the mainland Finnish Slot Machine Asso- 
ciation, with a similar gaming monopoly in mainland Finland established by the 
Parliament of Finland, and tapped into the gaming market of mainland Finland. As 
a consequence, the Parliament of Finland at some point tried to re-establish a border 
between the two slot machine associations and thus push back the Alandic associ- 
ation from the market in mainland Finland. 

In a curious process in which the Parliament of Finland wanted to avoid using 
criminal sanctions by inserting administrative measures in the gaming legislation of 
mainland Finland, the conflict between the two slot machine associations was 
revealed, but so, too, was a conflict over the same issue between the governments 
of Aland and mainland Finland. In addition, the low-level cyber war between the 
two slot machine associations and the two legislative bodies exposed the asym- 
metrical nature of the determination of legislative competence between the Aland 
Islands and mainland Finland. The conflict over legislative competence within 
gaming shows the difficulty in regulating the Internet: the Slot Machine Association 
of Aland is still marketing its products in Finnish, and persons from mainland 
Finland use the services of the Alandic gaming association, thus contributing to 
increasing the proceeds returned from the Slot Machine Association of Aland to the 
budget of the Government of the Aland Islands. The potential damage inflicted on 
the Slot Machine Association of mainland Finland from this ‘intemaP competitor 
seems relatively significant, but because the Internet is open and also foreign 
corporations are offering games in Finnish (and, of course, in Swedish), there is 
not much that the Government of Finland can do. The fact that the two gaming 
associations are in the same market and within the same sovereign State may, 
however, keep alive a low level of political conflict within a very particular material 
sphere of competence. Perhaps it could be said that there is a cold cyber war 
between the two slot machine associations in Finland over the consumers of gaming 
services. 
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8 Concluding Remarks 

Autonomy arrangements that result in the creation of territorial autonomy are from 
time to time used for conflict resolution purposes, and sometimes also for minority 
protection purposes. Formerly, regular wars were fought between States, and they 
could result in exchange of territories, but today, internal conflicts constitute the 
greater part of violent strife, which may result in the creation of Sub-State entities 
on the basis of peace deals. Non-territorial forms of autonomy, that is, national 
cultural autonomy, functional autonomy and personal autonomy, are more clearly 
connected to the protection of minorities. Whatever the reason for the creation of 
territorial autonomy is, the result is the emergence of special jurisdictions that have 
their own particular powers. These powers may be regular legislative powers, but 
there also exist territorial autonomies with only administrative or regulatory pow- 
ers. The distribution of powers between the State and the Sub-State entity organized 
as a territorial autonomy normally reflects the particular issues that separate the 
policy-makers of the State and of the Sub-State entity from each other. 

Territorial autonomies and federally organized Sub-State arrangements can be 
distinguished from each other. Territorial autonomies of a typical kind have enu- 
merated powers, while the State keeps the residual powers. This functions the other 
way around in federations, where the federal level would have the enumerated 
powers, leaving the residual powers to the constituent States. Territorial autonomies 
also do not have any institutional representation in the law-making body of the 
State, but the population living in the area of a territorial autonomy normally 
participates in ordinary parliamentary elections of the State, while in federations, 
the constituent States are represented in a federal chamber or a senate. What is a 
special feature amongst a number of territorial autonomies identified as the most 
independent autonomies is that there is no supremacy doctrine or preemption 
doctrine in operation between the State and the territorial autonomy under which 
the State could set aside enactments of the territorial autonomy. Of course, all 
territorial autonomies are not constructed in this strong manner, but are affected by 
some measure of preemption or supremacy from the State level. 

The typical unitary State is no longer the main type of the State. However, the 
traditional focus on States may distort the fact that important processes take place 
on the Sub-State level and that important matters are resolved at the Sub-State level. 
This is dependent on how sovereignty has been divided through the distribution of 
law-making powers between the State and the Sub-State level. This may be present, 
for instance, in the contacts taken by those who donate development aid or deliver 
humanitarian aid; institutions in charge of development aid or humanitarian aid 
might naturally approach the central government of the State, thinking that it is the 
only relevant counterpart. Of course, the central government is a relevant counter- 
part, in particular because it is normally in charge of foreign powers and interna- 
tional relations even in States where Sub-State governance is present through 
territorial autonomy or other Sub-State solutions. It should not, however, be 
forgotten that a more legitimate counterpart could exist at the Sub-State level, in 
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particular in situations where a minority population can be identified. Naturally, 
Sub-State arrangements can also provide opportunities for creative ‘forum-shop- 
ping’, because the legislation and legal protection offered by a Sub-State arrange- 
ment may be favourable in certain situations, propelling individuals and also 
business enterprises to choose the location of their activities in autonomous 
territories. 
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1 Introduction 



On 19 September 2014, after years of discussion about the implications of seces- 
sion, the people of Scotland woke up to the news that they would remain in the 
United Kingdom. Early that morning. Prime Minister David Cameron delivered a 
speech outside his official residence at 10 Downing Street, stating: 

The people of Scotland have spoken. It is a clear result. They have kept our country of four 
nations together. . .We now have a chance - a great opportunity - to change the way the 
British people are governed, and change it for the better. Now the debate has been settled 
for a generation or as Alex Salmond has said, perhaps for a lifetime.* * 

David Cameron’s words must have reassured those who, in the two years prior to 
the referendum, assumed that a vote to stay in the UK would sate the appetite for 
discussion on Scottish separatism and rule out the likelihood of a future referendum 
for at least another 30 years. ^ On the other hand, his speech also discouraged the 
assumption that Scotland’s rejection of independence at the ballot box should imply 
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the maintenance of the constitutional status quo for the UK as a whole, let alone for 
Scotland’s devolution settlement. Indeed, in the days leading up to the referendum, 
David Cameron, Ed Miliband and Nick Clegg, the leaders of the UK’s three major 
Unionist parties, namely the Conservatives, Labour and Liberal Democrats, fearing 
that the tide was turning against them, unexpectedly abandoned their usual parlia- 
mentary business in order to make a last-minute campaign trip to Scotland to 
persuade voters of the benefits of staying in the UK. Their pleas were then 
transformed into a “vow” to “deliver extensive new powers”^ to the Scottish 
Parliament, with the hope that “the people of Scotland will be engaged directly”"^ 
in decisions about the country’s future governance. This was signed by the three 
leaders and printed in the Daily Record, a Scottish tabloid newspaper.^ Suddenly, 
voters in Scotland were presented with a third, equally mysterious prospect for their 
constitutional future — one which had been deliberately excluded from the referen- 
dum ballot paper — namely the possibility of greater autonomy for Scotland, but 
falling short of full independence. Some view the “vow” as the precursor to hasty 
constitutional reform, resulting directly from a desperate attempt to appease voters 
in Scotland: 

Now, it is hard to avoid the image of Mr Cameron and his peers scrawling a new 

constitution on the back of a panini wrapper as their trains hurtle north for a jaunty last- 

minute campaign stop they never expected to have to make.® 

Much has been written (and imagined) about both the wider constitutional 
consequences of an independent Scotland, as well as about those arising from the 
actual situation in which Scotland now finds itself. However, this chapter considers 
a more specific question, namely the foreseeable consequences for the well- 
established political principle of popular sovereignty. The belief that ultimate 
power rests with the people drove both the pursuit of legislative and executive 
devolution and the recent independence referendum in Scotland. In particular, does 
the rejection of independence imply a concomitant rejection of ultimate popular 
sovereignty? Lollowing an overview of the legal framework of the devolution 
settlement in its global and domestic political-constitutional contexts, the compet- 
ing models of sovereignty within the devolution settlement will be discussed with 
reference to a selection of constitutional and legal texts. An examination of the 
different stages during, before and after the referendum suggests permutations of 
sovereignty throughout the process. At times, emphasis is on Scotland’s former 



^D. Clegg, David Cameron, Ed Miliband and Nick Clegg Sign Joint Historic Promise which 
Guarantees more Devolved Powers for Scotland and Protection for NHS if We Vote No, Daily 
Record, 15 September 2014, at http://www.dailyrecord.co.uk/news/politics/david-cameron-ed- 
miliband-nick-4265992 (last accessed on 6 November 2014). 

■’‘ibid. 

Hbid. 

°J. Ganesh, Gifted Amateurism Is No Foundation for a United Kingdom, Financial Times, 
15 September 2014, at http://www.ft.eom/cms/s/2/c81d8298-39cl-lle4-93da-00144feabdc0. 
html#axzz3EyaZNYwz (last accessed on 2 October 2014). 



Permutations of Popular Sovereignty Before, During and After the Scottish. . . 



45 



status as a sovereign State at the time of Union, while at other points, such as the 
independence referendum, a citizen-led conception of sovereignty is invoked. 
Elsewhere, focus is on Scotland’s elected representatives, and occasionally through 
civil society. Finally, the implications for the competing models of sovereignty 
arising from two of the most significant proposals made by the post-referendum 
Smith Commission will be considered. It will be shown that the most conserva- 
tive — and, by implication, least participative — strand of popular sovereignty looks 
likely to be given enhanced legal recognition in the next devolution reforms. 



2 Scotland’s Autonomy Regime in Its Global Context 

In recent years, the principle of self-determination^ has become topical following 
demands for secession within Sri Lanka, Indonesia, the Russian Federation, Canada 
and Spain, to name but a few examples. In the extreme cases, internal conflicts 
between separatist movements and hostile parent States give rise to devastating 
bloodshed and violence. In this international context, Scotland’s pursuit of self- 
determination is notable for its absence of violent conflict. Situating Scotland on the 
broad spectrum of the world’s autonomous regimes reminds us that “[a]utonomy is 
an indefinite and general legal term that has to be given concrete content in each 
case”.^ At one end of this spectrum, international and domestic legal provisions 
exist to enable minority groups to pursue self-determination through the practice of 
their particular cultural, linguistic and religious customs. In some parts of the world, 
Sub-State entities strive for the further delegation of legislative and executive 
power by central government. Further, some federal systems, such as in Germany, 
afford their Sub-State members constitutionally-secured, extensive autonomy, 
including the power to enter into treaty relations with foreign States.® A system 
of self-government or devolution is often seen as offering a solution to the threat of 
separatism; it is supposed to offer minority groups a means to quench their thirst for 
secession, while maintaining the stability of internal State sovereignty and 
preventing a proliferation of new States.*® Indeed, in the 1990s, it was hoped that 



^ The right to political self-determination is now protected by international law and is recognised in 
Article 1(2) United Nations Charter. Article 1 of the International Covenant on Civil and Political 
Rights and Article 1 of the International Covenant on Social, Economic and Cultural Rights state 
that “All peoples have the right of self-determination. By virtue of that right they freely determine 
their political status and freely pursue their economic, social and cultural development”. 

Heintze, Implementation of Minority Rights through the Devolution of Powers - The 
Concept of Autonomy Reconsidered, in: International Journal on Minority Group Rights 
9 (2002), pp. 325-343, at p. 328. 

® Article 32 III, Basic Law of Germany. This power is qualified by the requirement to obtain 
consent from the Federal Government. 

*** H.-J. Heintze, supra note 8, p. 330. 
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devolution to Scotland would “kill nationalism stone dead”." Since then, however, 
our experience indicates that the establishment of an autonomy regime within an 
already flexible constitutional framework may be the initial stepping stone towards 
independence. 

Within this context, Scotland’s autonomy regime is fairly unusual, but not 
simply because it was established peacefully, or because the UK Government 
agreed to grant Scotland the power to hold a referendum on independence. The 
UK itself is a peculiar entity which can neither be described as a nation State, nor as 
a nation of States." It is more accurate to describe it as a “plurinational”" State 
encompassing multiple identities which have, since before the unions of its member 
nations, been in a constant state of metamorphosis. Today, this is reflected in the 
political and legal divergences among Scotland, Northern Ireland and England and 
Wales. This transformation of identity correlated with the gradual evolution of the 
unwritten constitution which, while traditionally understood as unitary in character, 
has, through devolution, recently shifted towards federalism. Furthermore, as the 
following discussion shows, this shift is accompanied by a tendency to give 
constitutional norms legal recognition only after they have garnered normative 
legitimacy through political practice. It is within this context, which sets the UK 
apart from most other codified constitutional frameworks, that the contemporary 
treatment of popular sovereignty in Scotland should be understood. 



3 The Scotland Act 1998 

Like many of the other constitutional reforms consciously adopted in the UK, the 
chosen mechanism for the decentralisation of power was not an entrenched law, but 
ordinary legislation enacted by the Queen in Parliament, namely the Scotland Acts 
of 1998" and 2012." The 1998 Act was enacted following a referendum on 
devolution, in which a decisive majority of 74 % of voters consented to the creation 
of a Scottish Parliament, and 63 % expressed their wish for the Parliament to be 



* * This quote is attributed to George Robertson, former Shadow Secretary of State for Scotland. 
For further discussion, see S. Meisch, Devolution in Scotland: A Historical Institutionalist 
Perspective for the Explanation of Anglo-Scottish Relations, in: A. L6pez-Basaguren/L. Escajedo 
San Epifanio (eds.), The Ways of Federalism in Western Countries and the Horizons of Territorial 
Autonomy in Spain, Berlin 2013, p. 317. 

*^A. Tomkins, Scotland Choice, Britain’s Future, in: Law Quarterly Review 130 (2014), 
pp. 215-234, at p. 215. 

S. Tierney, Giving with One Hand: Scottish Devolution within a Unitary State, in: International 
loumal of Constitutional Law (2007), pp. 730-753, at p. 734. 

*"*See http://www.legislation.gov.uk/ukpga/1998/46/contents (last accessed on 
31 December 2014). 

*^See http://www.legislation.gov.uk/ukpga/2012/ll/contents/enacted (last accessed on 
4 January 2015). 
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endowed with income tax-varying powers.*® In 1999, while still in its temporary 
premises, the new Parliament was officially opened by the Queen. *^ 



3.1 Scottish Self-Determination as an Exercise in Political 
Constitutionalism 

The Scotland Act 1998 was but one element of an ad hoc package of constitutional 
reforms*^ introduced by the newly-elected “New Labour” Government, under the 
leadership of then Prime Minister Tony Blair. Its passage coincided with the 
Northern Ireland Act and Government of Wales Act of 1998, creating separate, 
less extensive autonomy regimes in these parts of the UK, thus giving rise to a 
so-called “asymmetric system of devolution”.*® For Scotland, devolution was a 
“peculiarly political answer to a particular and peculiar constitutional problem”.^** 
For those familiar with the UK constitution, this was no surprise, given the British 
preference for pragmatic, incremental change, rather than the collective catharsis of 
radical upheaval leading to constitutional entrenchment. While the devolution 
settlement enables a decentralisation of power from the previously “authoritarian” 
central government in London towards the UK’s three smaller nations, the absence 
of “grand constitutional design”^* underpinning the three devolution statutes high- 
lights the gulf between the political forces driving the evolution of the UK consti- 
tution and the principled legal framework enshrined in federal constitutions, such as 
the German Basic Law. The pointedly political motivation for decentralisation is 
suggested by the UK Parliament’s apparent assumption that the demand for auton- 
omy in Scotland in the late twentieth century was much stronger and more urgent 
than in Northern Ireland or Wales. Further, England was considered to have no real 
need for decentralisation at all; her 53 million inhabitants have not been given a 
Parliament of their own and all of her primary legislation continues to be enacted at 



See http://www.scotland.gov.uk/About/Factfile/18060/! 1550 (last accessed on 1 October 2014). 
Indeed, an earlier attempt at the creation of a devolution settlement was made under the Scotland 
Act 1978, but failed due to an inadequate turnout at the post-legislation referendum. 

*^The new Scottish Parliament building, situated at Holyrood Palace in Edinburgh, was not 
opened until October 2004. 

*** Alongside the devolution Acts, the Human Rights Act 1998 was enacted, making certain of the 
provisions in the European Convention on Human Rights and Eundamental Freedoms enforceable 
in the British courts. 

'^Devolution - a Decade on. Justice Committee, UK Parliament, at http://www .publications. 
parliament.uk/pa/cm200809/cmselect/cmjust/529/52904.htm (last accessed on 
2 September 2014). 

^"M. Goldoni/C. McCorkindale, Why We (Still) Need a Revolution, in; German Law Journal 
14 (2013), pp. 2197-2228, at p. 2218. 

^* Ibid. 
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Westminster.^^ Meanwhile, the incoherent nature of the devolution settlement has 
given rise to a curious and seemingly intractable anomaly known as the “West 
Lothian Question”^^ — namely the fact that the 59 MPs representing Scottish con- 
stituencies in the House of Commons are able to vote on domestic matters affecting 
England only, while English MPs have no power to decide upon Scottish devolved 
matters. 



3.2 Devolution and UK Parliamentary Sovereignty 

The Scotland Act 1998 deploys a “retaining model” to confer upon the Scottish 
Parliament a broad legislative competence “closely comparable to that of the 
German Lander”?^ This includes the areas of health, education, transport and 
justice. However, as a matter of law, the Parliament’s legislative and executive 
powers are clearly circumscribed by the Westminster Parliament, which has 
expressly reserved for itself the power not only to legislate on macroeconomic 
policy, welfare and foreign policy for the entire UK, but also on devolved matters^^ 
and even to repeal the Scotland Act 1998 altogether. Nevertheless, as a matter of 
practice, the Westminster Parliament will not normally legislate on matters 
devolved to the Scottish Parliament unless the latter has given its consent, 
expressed through the collective approval of a so-called “Legislative Consent 
Motion”. Though not codihed in law, this “constitutional convention” is recognised 
in the Memorandum of Understanding between the UK Government and Scottish 
Government.^® Thus, technically speaking, the legal foundations of Scotland’s 
autonomy regime were not formulated so as to divide internal sovereignty between 
Westminster and Holyrood. Rather, the Westminster Parliament has retained for 
itself ultimate parliamentary sovereignty or supremacy over the devolved nations. 
Parliamentary sovereignty, in the absence of a fundamental constitutional text, is 
traditionally considered to be “the very keystone of the British constitution”. Unlike 
most other Western liberal democracies, the UK Parliament theoretically enjoys the 
legal power to enact or amend any law whatsoever, provided resolutions are passed 
by simple majority in each House. Moreover, in the absence of a written 



However, London now has a form of administrative devolution in the form of the Greater 
London Authority. 

The question is attributed to Tam Dalyell, the Labour MP for the Scottish constituency of West 
Lothian, who raised the issue in 1977 during parliamentary debates in response to devolution 
proposals. 

M. Ogorek, The Doctrine of Parliamentary Sovereignty in Comparative Perspective, in: German 
Law Journal 06 (2005), p. 970. 

Section 28(7), Scotland Act 1998 expressly specifies that “this section does not affect the power 
of the Parliament of the United Kingdom to make laws for Scotland”. 

^®See http://www.scotland.gov.uk/About/Govemment/concordats/mou (last accessed on 
1 October 2014). 
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constitution such as the German Basic Law, all Acts of Parliament are of an equal 
legal status — although some might have a special constitutional significance, no 
legislative hierarchy exists to require a legislative special majority for the passage, 
amendment or repeal of any UK primary legislation. As such, the politics of the day 
is one of the key driving forces behind constitutional reform and no matter is put out 
of the reach of the majority. This orthodox understanding of the UK constitution is 
famously attributed to the nineteenth-century English constitutional lawyer and 
political scientist. Professor Albert Venn Dicey, who described the British Parlia- 
ment as having: 

. . .the right to make or unmake any law whatever; and further, that no person or body is 
recognized by the law of England as having a right to override or set aside the legislation of 
Parliament.^^ 

Notwithstanding the more recent challenges that have been mounted upon the 
traditional “Westphalian” conception of State sovereignty in general, especially by 
virtue of membership of supranational legal and political entities such as the 
European Union,^** this thinking represents the classical account of British consti- 
tutionalism. As such, ultimately there are no legal impediments to the repeal of the 
devolution Acts or legislating for Scotland in devolved matters without the Scottish 
Parliament’s consent, but for political reasons this would now be considered 
unconstitutional. Thus, if we view the UK’s various autonomy regimes from this 
perspective, the devolved institutions of Scotland, Northern Ireland and Wales 
could prima facie today be described as “Sub-State entities [which] do not possess 
any original sovereignty”.^® 



4 Re-thinking Sovereignty 

However, this perspective risks an overly narrow and legalistic interpretation of 
“sovereignty”, to which, viewed through the lens of Sub-State nationalism, an 
altogether more “holistic”^® meaning can and should be attributed. “Sovereignty” 
is dynamic; it combines both political and legal powers and is “relational in 
nature”^ within a multinational State such as the UK, it accommodates the 



A. V. Dicey, Introduction to the Study of the Law of the Constitution, London 1959. 

See R V Secretary of State for Transport, ex parte Factortame Ltd and others (No. 2) (Case C 
213/89), [1990] 3. W.L.R. 818, [1991] 1 A.C. 603. 

Suksi, Keeping the Lid on the Secession Kettle - a Review of Legal Interpretations 
Concerning Claims of Self-Determination by Minority Populations, in: International Journal on 
Minority Rights 12 (2005), pp. 189-226, at p. 195. 

S. Tierney, Reframing Sovereignty? Sub-State National Societies and Contemporary Challenges 
to the Nation State, in: The International and Comparative Law Quarterly 54 (2005), pp. 161-183, 
at p. 161. 

Ibid. 
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relationships between government and the peoples who are governed, demonstrat- 
ing a significant socio-political dimension. As Tierney has shown, the existence 
of Sub-State regions or nations, such as Quebec and Catalonia, mounts a normative 
challenge upon the dominant constitutional narrative of the respective parent State. 
The closer the Sub-State nation comes to secession, the more this challenge is 
transformed into the threat of “[striking] at the twin pillars of the Westphalian State 
system: sovereignty and territorial integrity”. It is with this more nuanced 
approach to sovereignty that the trajectory of Scotland, even after her rejection of 
independence, should be understood. 



4.1 A Scottish Approach to Sovereignty 

A closer examination of constitutional discourse in Scotland reveals that concep- 
tions of sovereignty, long before and after the enactment of the Scotland Acts, 
present exactly this kind of challenge to the Diceyan hegemonic narrative explained 
above. Indeed, it is perhaps due to the recognition of this challenge that the Scotland 
Act 1998 includes — lest any doubt should arise — an express provision confirming 
the continuation of the Westminster Parliament’s power to legislate for Scotland in 
devolved matters. The attempt to reconcile two competing narratives — giving 
Scotland just enough power to extinguish the threat of separatism, with quasi- 
federal effect for the UK constitution, while retaining de jure sovereignty in the 
Westminster Parliament — underlies the delicate balance underlying the UK devo- 
lution settlement and, furthermore, gives rise to the demand for more power. While 
Dicey’s principle represents the legal fact of power distribution, it sits uncomfort- 
ably within Scotland’s political reality and recent flirtation with secession. 

In light of the historical ambivalence between England and Scotland, and 
irrespective of contemporary party political allegiances, it is hardly surprising 
that the normative appeal of Westminster sovereignty has never been as strong in 
Scottish politics as it is south of the border. In some ways, this lack of consensus 
reflects the historical conflicts between Scotland and England, stretching far back 
and long before the creation of the Union. While Dicey’s theory is now a firm sfaple 
in the Scots legal education, an “indigenous Scottish tradition of popular sover- 
eignty”,^^ residing with the people of Scotland and putting a limit on the powers of 



^^Ibid. 

C. K. Connolly, Independence in Europe: Secession, Sovereignty and the European Union, in: 
Duke Journal of International and Comparative Law 24 (2013), pp. 51-106, at p. 67. 

Section 28(7), supra note 14. 

^^S. Douglas-Scott, British Withdrawal from the EU: an Existential Threat to the United King- 
dom?, 12 October 2014, Scottish Constitutional Futures Forum Blog, at http://www. 
scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/ 
ArticleView/ailicleId/4411/Sionaidh-Douglas-Scott-British-Withdrawal-from-the-EU-an-Existen 
tial-Threat-to-the-United-Kingdom.aspx (last accessed on 4 January 2015). 
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the monarch and the legislature, has long existed within Scottish constitutional 
discourse. This political principle was notably revived in the mid-twentieth century 
and undoubtedly catalysed both the re-establishment of a Scottish Parliament and 
the recent independence referendum. 



4.2 The Historical Origins of Popular Sovereignty 
in Scotland 

Perhaps the earliest known expression of the sovereign will of the Scottish people is 
to be found in the Declaration of Arbroath of 1320, a plea by Scottish barons and 
nobles to Pope John XXII to support Scotland during a bloody conflict between the 
English King Edward II and the Scottish Robert Bruce. Referring to Robert the 
Bruce, the Declaration, which is considered to have been an influence on the 
American Declaration of Independence,^® stated: 

He is that by the providence of God we have made our Prince and King, not only by right of 
succession according to our laws and customs, which we are resolved to maintain unto the 
death, but also with the due consent and assent of us all . . . but were he to abandon the task 
to which he has set his hand or to show any disposition to subject us or our realm to the King 
of England or the English, we would instantly expel him as our enemy and the betrayer of 
his own rights and ours, and we would choose another King to rule over us who would be 
equal to our defence.^^ 

An examination of the Articles of the Treaty of Union, which were ratified by the 
separate States of Scotland and England nearly four centuries later, suggests 
pre-existing divergences between Scottish and English conceptions of sovereignty 
and an ambiguity inherent in the meaning of the UK polity itself. Ratification was 
effected by means of two separate Acts passed by the now defunct Scottish and 
English Parliaments, giving birth to the new Parliament of Great Britain. However, 
it should be acknowledged that the process of union was not citizen-led: the terms 
of the Treaty of Union were created by commissioners acting on behalf of the 
respective executive branches of Scotland and England. 

Scotland’s agreement to enter into a political and economic union with England 
could only be secured on the condition that certain key Scottish institutions, such as 
the Scottish system of private law, universities and Presbyterian Church, would 
be guaranteed and preserved. While Article XVIII recognises the British 



further discussion, see E. Hague/A. Mackie, To see Oursels as Ithers See Us: Reflections on 
Scottish Independence from the United States, in: Scottish Affairs 23 (2014), pp. 381-388. 

Quoted in E. Attwooll, The Tapestry of the Law: Scotland, Legal Culture and Legal Theory, 
Dordrecht 1997, p. 39. 

D. Walker, The Union and the law, 18 June 2007 in. The Journal of the Law Society of Scotland, 
available at http://www.joumalonline.co.Uk/Magazine/52-6/1004238.aspx#.VNCzTGO8ES8 (last 
accessed on 2 Febmary 2015). 

For a more detailed historical explanation of the context of the Acts of Union, see T. M. Devine, 
The Scottish Nation: 1700-2000, London: 1999, chapter 1. 
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Parliament’s power to amend public law, it also imposes a limitation on its power to 
interfere with the pre-existing Scottish system of private law, stipulating that “no 
Alteration be made in Laws which concern private Right, except for evident utility 
of the Subjects within Scotland’’. While these institutional frameworks have 
retained their distinctive Scottish flavour ever since the passage of the Acts of 
Union, since then, the constitutional pendulum swings between competing narra- 
tives about the significance of the Acts of Union for the new UK polity: “[f]or 
English public lawyers, the Union of 1707 amounted to no more than the absorption 
of Scotland into the pre-existing English constitution”.'^® By contrast, from a 
Scottish interpretation, the Union was agreed upon by two sovereign equals and 
the Articles themselves constitute “a document of concealed contradictions”'*' — 
making reference to both a “Kingdom of Scotland” and a new “united Kingdom”. 
This suggests the rather ambiguous mix of, on the one hand, the continuation and 
preservation of certain aspects of Scottish sovereignty, while on the other, the 
recognition of a new entity called Great Britain. On this note, Aroney asserts that 
“[t]he fact that the union came about following a treaty between the two kingdoms 
and pursuant to separate statutes passed by the two Parliaments provides support for 
the view that the United Kingdom is better understood as a kind of union State 
rather than a unitary State”.'*^ As a corollary thereof, we may be encouraged to 
depart from the Diceyan principle that unlimited legal sovereignty is inherent 
within the Westminster Parliament and to reconceptualise it as a voluntary pooling 
by the UK’s constituent nations. 

The understanding of the polity of the UK as a union State has had a very strong 
influence on the Scottish constitutional narrative, among both those who support 
and reject Scottish independence. Clearly, one aspect of its normative appeal is that 
it places Scotland in a position of dignity, rather than as a small (and, in 1707, 
economically weak)'*^ State, subsumed by the larger and more powerful England. 
This interpretation has given Scots politicians further reason to reject the Diceyan 
conception of the UK as a unitai-y State in which power automatically flows in a 
“top-down” direction from central Government. Even before the passage of the 
Scotland Act 1998, Scotland has enjoyed a limited degree of autonomy within the 
UK framework. This was reflected in the existence of the Scottish Office between 
1885 and 1999, which constituted a tie between Scotland and London and was 
remitted to represent and promote Scottish interests and legislation at the level of 
central Government. 



A. Tomkins, supra note 12, p. 218. 

M. Pittock, Scottish Sovereignty and the Union of 1707: Then and Now, in: National Identities 
14 (2012), pp. 11-21, at p. 13. 

^N. Aroney, Reserved Matters, Legislative Purpose and the Referendum on Scottish Indepen- 
dence, in: Public Law 3 (2014), pp. 422^45, at pp. 427^28. 

The Darien scheme, an unsuccessful attempt to establish a colony on the isthmus of Panama in 
the late 17* century, had left Scotland in financial ruin by time of Union. 
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4.2.1 Recognition of Popnlar Sovereignty in the Conrts 

Judicial challenge of the British constitutional narrative can be found in the case of 
MacCormick v Lord Advocate which was considered in the Scottish Court of 
Session^^ in 1953. The pursuer"^® in this case challenged the right of the newly- 
crowned Queen to style herself with the title “Elizabeth the Second”; unlike 
England and Wales, Scotland had never before been under the reign of a Queen 
Elizabeth the Eirst.'*^ In his famous obiter remarks. Lord Cooper of Culross, then 
Lord President of the Court, stated: 

the principle of the unlimited sovereignty of Parliament is a distinctively English principle 
which has no counterpart in Scottish constitutional law. . .Considering that the Union 
legislation extinguished the Parliaments of Scotland and England and replaced them by a 
new Parliament, I have difficulty in seeing why it should have been supposed that the new 
Parliament of Great Britain must inherit all the peculiar characteristics of the English 
Parliament but none of the Scottish Parliament, as if all that happened in 1707 was that 
Scottish representatives were admitted to the Parliament of England."*® 

The fact that the Scottish judiciary has consistently respected the legal sover- 
eignty of the Westminster Parliament vis-a-vis legislation affecting Scotland does 
not detract from the tension between the competing conceptions of sovereignty 
which are brought to light in Lord Cooper’s judgment. That his remarks are merely 
obiter and therefore not authoritatively binding is, for our purposes, not crucial."*^ 
Alongside the existence of a devolution settlement for Scotland, they “[raise] 
serious doubts about the long-term viability of Dicey’s concept of parliamentary 
sovereignty”.^*’ 



4.2.2 Recognition of Popular Sovereignty in Scottish Politics 

In the last 30 years, references to popular sovereignty became a fixture in Scottish 
political discourse and helped to bolster the normative justification of a right to 
autonomy.^’ Driven by aspirations for “Scottish solutions to Scottish problems”,^^ 
as well as for a new, consensus-based politics which would contrast Westminster’s 



1953 S.C. 396. 

This is the court of first instance in Scotland’s supreme civil court. 

In Scottish legal lexicon, this is equivalent to “claimant” or “plaintiff’. 

The reign of Elizabeth I of England (1558-1603) had taken place before the Union of Scotland 
and England in 1707. 

"*®1953 S.C. 396 at p. 411. 

"*^The claim was thrown out of court, on the basis of the petitioners’ lack of “title and interest to 
sue” i.e. standing. 

G. Little, Scotland and Parliamentary Sovereignty, in: Legal Studies 24 (2004). 

A. Tomkins, supra note 12, p. 215. 

®^This quote is attributed to the late Donald Dewar, in a speech at the newly-opened Scottish 
Parliament on 15 June 1999. 
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adversarial style, the Scottish Constitutional Convention (SCC) played an instru- 
mental role in developing the blueprint for a devolved Scottish Parliament. The 
cross-political spectrum of Scottish civic society was represented in the member- 
ship of the SCC, including political parties, church groups and other interest groups, 
who were all united by their wish to see a stronger, more autonomous Scottish 
nation inside the UK. In 1989, all SCC members subscribed to a document entitled 
A Claim of Right for Scotland^^ which made reference to “the sovereign right of the 
Scottish people to determine the form of government best suited to their needs”, 
alluding to the Declaration of Arbroath. As we shall see, following the indepen- 
dence referendum, almost exactly the same wording was included in the Smith 
Commission’s recommendations for further reform to the Scottish devolution 
settlement.^"* Clearly, popular sovereignty “is by no means exclusive to the SNP 
among Scottish politicians”.^^ Despite the fact that the dream of Scottish devolution 
appeared to have been shelved in the 1990s during the Conservative Government 
under Prime Minister John Major, the SCC’s blueprint for a Scottish Parliament 
with tax-varying powers proved to become a strong influence on the subsequent 
policy of the later “New Labour” Government under Prime Minister Tony Blair. 
Still today, we see that this concept of a Scottish popular sovereignty has been 
appropriated for use in the Scottish Nationalist Party (SNP) narrative.^® 



4.3 Popular Sovereignty Versus Parliamentary Sovereignty? 

The lexicon of popular sovereignty, considered even before devolution, thus con- 
tributes towards an alternative account of the polity of the United Kingdom and, in 
fact, brings into view the tension at the heart of the devolution settlement. The fact 
that it does not correlate precisely with the Diceyan conception of Westminster 
legislative supremacy has not prevented it from acquiring a “considerable political 
resonance within Scotland”. Indeed, as Tierney^* has shown, a stateless nation. 



O. Dudley Edwards (ed.), A Claim of Right for Scotland, Edinburgh 1989. 

Smith Commission, Report of the Smith Commission for Further Devolution of Powers to the 
Scottish Parliament, 27 November 2014, at https://www.smith-commission.scot/wp-content/ 
uploads/2014/1 l/The_Smith_Commission_Report-l. pdf (last accessed on 10 December 2014). 

D. N. MacCormick, Is there a Constitutional Path to Scottish Independence?, in: Parliamentary 
Affairs 53 (2000), pp. 721-736, at p. 730. 

^®For example, the First Minister of Scotland, Alex Salmond, recently referred to “the greatest 
authority of all; that is the sovereign will of the people of Scotland”, First Minister’s Questions, 
7 August 2014, at https://www.youtube.com/watch?v=gygljq5mUFIs&list=PL410q4AbG0mn 
VsKDGswgL2CUUNzzMlNCT&index=l (last accessed on 11 August 2014). 

A. McFIarg, quoted in I. MacLean, Scotland’s Choice and the Constitution(s): Are we all Neil 
MacCormick’s Bairns?, Scottish Constitutional Futures Forum Blog, 2 May 2013, at http://www. 
scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/Article 
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MacCormicks-Bairns.aspx (last accessed on 2 September 2014). 

S. Tierney, supra note 13, p. 734. 



Permutations of Popular Sovereignty Before, During and After the Scottish. . . 



55 



such as Scotland, presents a greater challenge to the State than a minority group 
making a demand for respect for cultural diversity. A minority group can, to a 
degree, he tolerantly “accommodated” within a (liberal democratic) national soci- 
ety, without threatening the stability of the State as a whole. On the other hand, the 
agenda of a Sub-State entity, such as Scotland, is more extensive; its raison d ’etre is 
no less ambitious than a separate process of nation-building. Indeed, Tierney 
observes that “[t]he radical claims of Sub-State nationalists are aimed at a concep- 
tual reorientation of the nature of the State”. Thus, perhaps the grant of legislative 
and executive devolution to Scotland at the end of the twentieth century can be 
viewed not simply as the direct consequence of the devolution campaign, but also a 
more muscular attempt of the State “to redefine the United Kingdom’s constitution 
in a plurinational direction”. Tierney concludes, however, that this claim is 
unfounded: regardless of the devolution of power and the aforementioned “Scottish 
sovereignty”, the “gatekeeper control” exercised by the UK Government and 
Parliament helps to maintain the unitary flavour of the UK constitutional frame- 
work. However, from a contemporary perspective, ultimately, the UK State has 
given clear acknowledgement that the decision to leave the UK rests with the 
people who live in Scotland. What appears less clear, however, is whether the 
same can be said for Scotland’s future governance within the UK. More broadly, 
given the current uncertainty as to the future of the UK’s relationship with the EU, a 
second question, which is beyond the scope of this paper, should now be asked — 
who or what possesses the ultimate power to decide on the UK’s membership of the 
EU: a majority of the UK population (decided by referendum), the Westminster 
Parliament, or the constituent nations within the UK? 

Eurthermore, in time, even when its legislative competences are legally 
circumscribed by the parent State, the normative strength of the Sub-State’s nation- 
hood may, as a matter of politics, come to be viewed in parity with the latter.®* 
Hence, following the Scottish National Party’s election into minority government in 
2007, the “Scottish Executive” (the devolved administrative body) rebranded itself 
the “Scottish Government”,®^ a change which was formally enshrined in primary 
legislation by the UK Parliament, 5 years later.®^ Two observations should be made 
in this respect. Eirstly, this change falls squarely within the aforementioned British 
tradition of political constitutionalism, namely the tendency to assume the existence 
of and shape constitutional norms through practice and custom, as opposed to their 
formal adoption through a special procedure. Secondly, regardless of the subordi- 
nate constitutional position of the Scottish Parliament and Government as a matter 
of technical constitutional law, the appeal of the idea of constitutional equality 



^'’ibid. 

“id, p. 731. 

®* Id, p. 735. 

“ See Scottish Executive Renames Itself, BBC News, 3 September 2007, at http://news.bbc.co.uk/ 
2/hi/uk_news/scotland/6974798.stm (last accessed on 11 August 2014). 

“Section 12(1), Scotland Act 2012. 
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between the Governments of Scotland and the UK precipitated the former’s formal 
legal recognition. From a political perspective, it has also helped to impress upon 
the people of Scotland the normative value of a Scottish sovereignty. The next part 
of this chapter will consider the referendum stage and its consequences for the 
trajectory of sovereignty. 



5 Moving Forward: The Independence Referendum 

It is remarkable that, unlike in many other plurinational or federal States threatened 
by separatist movements — Catalonia being a contemporary example — the UK 
Government acquiesced, albeit somewhat reluctantly, to the Scottish Government’s 
plans for a referendum. It is instructive to examine whether the recent developments 
in preparation for the 2014 independence referendum have contributed to any 
developments in the transformation of sovereignty. Has the balance between the 
two conceptions of sovereignty, one resting with the Scottish people, the other in 
the UK Parliament, been altered by the Scottish independence referendum and its 
immediate aftermath? 

The prospect of a referendum on Scottish independence was thrust onto the 
political agenda by the Scottish Nationalist Party®’* rather than a grassroots organi- 
sation. Originally a smaller party on the fringes of mainstream politics, the SNP was 
first elected to minority government in 2007 in the third Scottish parliamentary 
election, winning 49 out of 129 seats. From early on, the SNP pushed the question 
of further Scottish autonomy, with the introduction of a programme called the 
“National Conversation’’. In 2010, the Scottish Government expressed its belief “in 
the sovereignty of the people of Scotland” in a consultation paper on Scotland’s 
constitutional future,®® as well as the (Draft) Referendum (Scotland) Bill. However, 
this bill did not envisage independence per se, but the rather more modest aim to 
obtain electoral opinion about a possible transfer of further powers to the Scottish 
Parliament. As a minority government and with no support from any of the other 
major parties, at this point the SNP administration refrained from pushing the 
matter of independence any further. However, at the next election in 201 1, against 
all expectations,®® the party successfully secured a majority of 69 seats, giving it a 
stronger democratic mandate to push ahead for an independence referendum for 
Scotland. 



^ Hereinafter “SNP”. 

Scotland’s Future: Draft Referendum (Scotland) Bill Consultation Paper, at http://www.scot 
land.gov.uk/Resource/Doc/303348/0095138.pdf (last accessed on 1 October 2014). 

^ This outcome was surprising because the “Mixed Member” system of proportional representa- 
tion enshrined in the Scotland Act 1998 - loosely modelled on the electoral system of the German 
Bundestag - makes coalitions much more likely than single-party governments. 
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5.1 Legislating for a Referendum: A Question 
of Competence 

Despite the SNP’s mandate, conflicting views arose over the question whether the 
Scottish Parliament possessed the legislative competence to hold a non-binding, 
advisory referendum to ascertain the degree of electoral support for independence. 
As noted above, according to the Diceyan doctrine of parliamentary sovereignty, it 
is beyond doubt that the UK Parliament has the legal authority to legislate for a 
referendum for Scotland. However, due to a non-legal constitutional norm, known 
as the Sewel Convention,®^ as a matter of practice rather than law, it will not pass 
legislation with respect to devolved matters or to vary the legislative competence of 
the Scottish Parliament without the consent of the latter. As such, co-operation and 
agreement between the Scottish and UK Governments are now expected whenever 
any devolution reforms are under consideration. Clearly, such co-operation would 
have been necessary, had the UK Parliament decided to legislate for an indepen- 
dence referendum. 

By contrast, the matter of the Scottish Parliament’s authority to legislate for a 
referendum was unclear. This turned on the interpretation of “the Union of the 
Kingdoms of Scotland and England”, listed under the heading of “The Constitu- 
tion”, one of the many policy matters reserved for the exclusive competence of the 
Westminster Parliament in Schedule 5 of the Scotland Act 1998. Any Act of the 
Scottish Parliament which “relates to” a reserved matter is “not law” within the 
meaning of section 29 of the 1998 Act, and can be judicially struck down under the 
ultra vires doctrine.®^ What was even less clear was whether or not the Scottish 
Parliament possessed the unilateral competence to legislate for and hold a referen- 
dum to gauge electoral support for mere further powers, rather than full indepen- 
dence. While this would have been intended as advisory as opposed to legally 
binding, it could well be expected to assume “de facto a decisive character”®^ and 
create a tremendous political pressure on the UK Government and Parliament to 
give effect to the wishes of the Scottish electorate. A hypothetical scenario of this 
kind would have been an unambiguous recognition of both citizen-led sovereignty 
and the power of the Scottish Parliament to pursue an agenda diametrically opposed 
to that of the UK Parliament. 

Both the Scottish and UK Governments issued consultation papers on this matter 
and the UK Government insisted that the Scottish Parliament did not have the legal 



The Sewel Convention is named after Lord John Sewel, a Minister in the Scottish Office at the 
time the Scotland Act 1998 was passed. For further information, see P. Bowers, The Sewel 
Convention SN/PC/2084, London 2005, p. 2. 

The doctrine of ultra vires (Latin for “beyond the powers”) is a basic principle of administrative 
law which holds that executive action which cannot be justified according to law is unlawful. 

Suksi, The Advisory Referendum in Finland, in: European Public Law 5 (1999), 
pp. 535-556, at p. 556. 
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authority to legislate for the referendum.^*’ Accordingly, two options were consid- 
ered; an Act of the UK Parliament could be passed, enabling the referendum to take 
place. Alternatively, the power to hold the referendum could be devolved to 
Scotland under a so-called “section 30 Order in Council”.^’ In the UK, Orders in 
Council are a type of statutory instrument which are made at the discretion of 
government ministers. While they are ultimately subject to the approval of both 
Houses of the UK Parliament, they are not afforded the same degree of parliamen- 
tary scrutiny that would (or should) normally be given during the passage of a 
signihcant constitutional bill.’*^ 

Following several months of negotiations, the so-called “Edinburgh Agree- 
ment”^^ was signed on 15 October 2012, by the UK Prime Minister David Cameron 
and the Scottish First Minister, Alex Salmond, confirming the choice of an Order in 
Council to devolve power to Scotland. The Agreement framed certain technical 
aspects of the referendum, such as timing and campaign finance, as well as the 
normative principles underpinning the entire event, namely that the referendum 
“should have a clear legal base, be legislated for by the Scottish Parliament [and] 
deliver a fair test and a decisive expression of the views of people in Scotland and a 
result that everyone will respect”. Further, the governments agreed that the refer- 
endum should be regulated by the same framework which is generally applicable to 
UK-wide referendums and overseen by the Electoral Commission. 

As this question of competence was finally resolved by the granting of power by 
central Government to the Scottish Government, the pre -referendum planning 
process appeared to have given clear recognition to the supremacy of central 
Government and Parliament over Scotland. Moreover, since Acts of the Scottish 
Parliament are of an inferior status to those of the UK Parliament, the decision to 
allow the Scottish Parliament to legislate created an — as yet hypothetical — oppor- 
tunity for judicial strike-down of the resulting legislation. However, on closer 
examination we arrive at more nuanced conclusions for our discussion on sover- 
eignty. Both the choice of an Order in Council and David Cameron’s apparent lack 
of resistance to the prospect of granting this particular power enabled a more 
straightforward and expedient procedure than would have been the case, had the 
matter been legislated by the UK Parliament. But most importantly, it enabled the 
primary decisions regarding numerous aspects of the referendum, such as the 



^'’Scotland’s constitutional future, January 2012, at https://www.gov.uk/govemment/uploads/sys 
tem/uploads/attachment_data/lile/39248/Scotlands_Constitutional_Future.pdf (last accessed on 
30 September 2014). 

Section 30, Scotland Act 1998 enables amendments to be made to the list of policy matters 
which have been reserved to the Westminster Parliament in Schedule 5, Scotland Act 1998. 
^^For criticism of this choice of instrument, see C. Hood, A Tale of Two Cities: Devolution, a 
Referendum and the Constitution, in: Aberdeen Student Law Review 3 (2012), pp. 100-1 11. 

Agreement between the United Kingdom Government and the Scottish Government on a 
referendum on independenee for Scotland, 15 October 2012, at http://www.scotland.gov.uk/ 
About/Govemment/concordats/Referendum-on-independence (last accessed on 1 October 2014). 
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electoral franchise, to be made in the Scottish Parliament itself, putting the entire 
matter beyond the purview of Westminster. At this stage of the trajectory, the more 
moderate conception of Scottish popular sovereignty, as an exercise of the will of 
the elected representatives was the point of focus. 



5.2 A Nuanced Trajectory for Popular Sovereignty After 
the Referendum 

Having considered the history and nature of Scotland’s constitutional narrative 
within the broader context of the patchwork British constitution, our attention 
should now turn to the consequences of the referendum, with respect to the future 
of sovereignty. For now, Scotland’s autonomy regime will continue under the 
umbrella of the UK State. However, since “devolution is a process, not an 
event”,^^ the incrementalist tradition^® of the UK constitution makes further auton- 
omy, not just for Scotland, but also for Northern Ireland and Wales, highly likely. 
New taxation and borrowing powers, provided for under the Scotland Act 2012, 
will come into force in 2015 and 2016, increasing the Parliament’s accountability 
for its spending. Clearly, those in favour of the preservation of the Union, including 
the Prime Minister, hope that the question of Scottish independence has been settled 
once and for all. However, in retrospect, this conclusion may have been drawn in 
haste, for at least three reasons. Firstly, the referendum brought about a degree of 
passionate public engagement which has rarely been seen before in UK politics. 
85 % of the electorate, including 16 and 17 year-olds,^^ turned out to vote — the 
highest turnout since universal suffrage was introduced in the UK.^*^ Secondly, as 
the referendum had been planned more than two years in advance — much longer 
than usually planned for UK referendums — voters had plenty of time to digest and 
discuss the issues with friends, family and colleagues, and to develop an appetite for 
further autonomy. Secondly, although independence was ultimately rejected by a 



The Scottish Parliament later enacted the Scottish Independence Referendum (Franchise) Act 
2013. Section 2(l)(a) extended the franchise to persons aged 16 and 17 - a novelty in UK electoral 
history. 

^^This quote is attributed to a lecture given in 1997 by Ron Davies, former Secretary of State for 
Wales. 

Elliott, Scotland Has Voted ‘No’. What Next for the UK Constitution?, USE Blog, at http:// 
blogs.lse.ac.uk/politicsandpolicy/scotland-has-voted-no-what-next-for-the-uk-constitution/ (last 
accessed on 2 October 2014). 
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decisive margin of 55^5 %, this degree of support was markedly higher than 
opinion polls had indicated at the start of campaigning. The very fact that nearly 
half of the electorate was ready to make such a leap into the unknown should serve 
as a sobering reminder of the fraying threads holding the 300-year old British 
patchwork together. Finally, polls taken during the months preceding the referen- 
dum indicate that the support for further autonomy — in the spheres of welfare and 
taxation — had gradually risen to 74 %. Given the UK party leaders’ last-minute 
promise of a consolation prize to Scotland if she voted ‘No’, a clear dialogue 
appeared to have been established between the people and the Westminster political 
establishment. If the latter does not deliver on the former’s demands for further 
autonomy, the disillusionment felt by the people of Scotland could create a dra- 
matic threat to the constitutional status quo. 



5.3 The Implications of the Smith Commission for Popular 
Sovereignty 

However, the recent process of consultation and negotiation on the terms of future 
devolution reform encourages us to make a more sober assessment of the post- 
referendum state of popular sovereignty. On the day after the independence refer- 
endum, David Cameron announced that Robert Haldane Smith, Lord Smith of 
Kelvin, a prominent Scottish businessman and independent member of the House 
of Lords, would oversee cross-party talks “with the purpose of agreeing a package 
of powers to be devolved to strengthen the Scottish Parliament within the UK”.^^ 
Each of the five political parties which are currently represented in the Scottish 
Parliament (SNP, Labour, Liberal Democrats, Conservatives and Greens) nomi- 
nated two representatives to the Smith Commission and submitted their views on 
reform by 10 October 2014, while bilateral and plenary meetings began 3 days later. 

While the Prime Minister’s appointment of Lord Smith may indicate an attempt 
to maintain subtle control of the devolution reform process from the top down, the 
delegation of member selection to the parties suggests recognition of a type of 
popular sovereignty exercised through Scotland’s elected representatives, but no 
opportunity for direct participation by the people themselves. This represents a 
marked contrast with the composition of the aforementioned SCC, whose Claim of 
Right for Scotland in 1989 had been signed by 160 political and religious groups 
and a variety of other members of Scotland’s civic society. Thus, the experience of 
the Smith Commission indicates that the previously deliberative role played by 
civic society in negotiating the blueprint of Scotland’s devolution settlement had 
been signihcantly scaled down to allow only the written submission of their views 
to the Commission throughout a brief, 4-week consultation process. At this point, it 
appeared that in rejecting independence, the people of Scotland had also rejected 
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the opportunity to exercise their sovereignty to the fullest extent possible — and had 
indeed unwittingly signed a “blank cheque”*^® for a consultative Commission in 
which they would play no part. Clearly, this fell foul of the promise made in the 
“vow” that “the people of Scotland would be engaged directly”*' in the matter of 
post-referendum devolution reform. 



5.3.1 The Smith Commission’s Recommendations 

Despite the obstacles outlined above, certain of the recommendations in the Smith 
Commission’s report*^ will, if implemented, have drastic consequences for the 
principle of popular sovereignty and indeed for the UK constitution as a whole. 
Under Pillar 1 of the Report’s Heads of Agreement, the Commission repeats almost 
verbatim the words of A Claim of Right for Scotland: “the sovereign right of the 
people of Scotland to determine the form of government best suited to their needs”, 
before proceeding to two startling recommendations. These are that the UK Parlia- 
ment should pass legislation to place the Scottish Parliament and Government, as 
well as the aforementioned Sewel Convention (the aforementioned rule of practice 
which requires the Scottish Parliament’s consent in cases when the UK Parliament 
legislates on devolved matters or on the autonomy framework itself), on a perma- 
nent statutory basis. 

Several consequences arise from these proposals. First, it appears likely that any 
resulting UK legislation that establishes the permanence of the Scottish Parliament 
and Government will be, like the Scotland Acts of 1998 and 2012, treated as 
constitutionally fundamental.** As such, although the legislation would still be 
legally vulnerable to repeal by the UK Parliament, this would need to be done by 
way of an Act expressly indicating the UK Parliament’s intention do so do. The 
political opposition envisaged in such a scenario makes express repeal unlikely, and 
would thereby give rise to the de facto entrenchment of the Scottish Parliament. 
Secondly, this entrenchment will be even more signihcant if, as is proposed in the 
Report, the Sewel Convention is placed on a statutory footing — meaning that the 
UK Parliament would now, as a matter of law rather than practice, be obliged to 



Tierney, Is a Federal Britain Now Inevitable?, Scottish Constitutional Futures Blog, 
27 November 2014, at http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ 
ViewBlogPost/tabid/1767/articleType/ArticleView/articleId/4736/Stephen-Tiemey-Is-a-Federal- 
Britain-Now-Inevitable.aspx (last accessed on 1 lanuary 2015). 

** D. Clegg, supra note 3. 

'*^Ibid. 

In its recent judgment in R (HS2 Action Alliance Ltd) v Secretary of State for Transport [2014] 
UKSC 3, the UK Supreme Court recognised the existence of fundamental “constitutional legisla- 
tion”, which challenges the Diceyan principle that all UK Parliament legislation is of equal status. 
For a recent discussion, see M. Elliott, Constitutional Legislation, European Union Law and the 
Nature of the United Kingdom’s Contemporary Constitution, in: European Constitutional Law 
Review 10 (2014), p. 379. 
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obtain the Scottish Parliament’s consent on every occasion that it considers the 
enactment of legislation on a devolved policy matter. Technically, as with the 
earlier case of the possible permanence of the Scottish Parliament, it would 
ultimately still be legally possible to repeal such a provision, thus keeping the 
doctrine of parliamentary sovereignty intact. However, such a scenario would give 
rise to the peculiar and probably insurmountable hurdle, namely the UK Parlia- 
ment’s need to obtain the Scottish Parliament’s consent in order to repeal or amend 
the provision. Such a prospect appears to signal the death of UK parliamentary 
sovereignty over Scotland and the granting to the Scottish Parliament of a strong- 
hold over its own existence — indeed, recognition of its own sovereignty — which it 
has hitherto lacked. These particular recommendations in the Smith Commission’s 
Report can therefore be considered as a more profound acknowledgement of the 
normative strength of popular Scottish sovereignty — expressed through Scotland’s 
elected representatives in the Scottish Parliament. Further, this norm would not 
simply receive political recognition, as has been the status quo until now, but would 
be transformed into a legal constitutional norm. Furthermore, it also represents 
another example, typical from a political-constitutional perspective, of the UK’s 
tendency towards the ad hoc legal adoption of constitutional norms which have 
initially emerged and evolved through political practice. At this stage, two possible 
consequences of the Smith Commission should he considered: firstly, the attempt to 
entrench the Scottish Parliament might become a stepping stone on the path to 
eventual independence — an arguably ill-advised course of action at a time when the 
survival of the Union depends on it being held together and not torn apart. The 
Scottish Parliament’s stronger political and legal status will help to justify further 
incremental steps towards greater autonomy, creating “the very real risk that as 
Scotland becomes ever more detached from Westminster, the Union will become 
largely irrelevant to many Scots”. Secondly, it must also be borne in mind that 
there is no guarantee that the next UK Government will sponsor any of the draft 
clauses due to be published in early 2015. The anger and disillusionment that can be 
imagined from the failure to take these proposals forward can reasonably be 
expected to put independence back onto the political agenda.*^^ The difference 
would be that this time, the demand for a second referendum would be fuelled 
not simply by the SNP Government, but also by the people, who have been 
galvanised by their first taste of direct democratic participation. 

The Smith Commission’s recommendations,^® which were published at the end 
of November 2014, are intended to be transformed into a draft bill by January 2015, 
thus fitting into a tight timetable. Given that the next UK General Election will be 
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held in May 2015, the prospect of rushing through devolution legislation before the 
dissolution of the Westminster Parliament at the end of March 2015 suggests that 
the matter might not be given the depth of consideration and reflection that it 
deserves. Moreover, if this deadline cannot be met, future reforms may be 
jeopardised in the event that the next UK government leadership proves unwilling 
to sponsor the legislation. This is particularly pertinent, as many Conservative Party 
backbenchers of the House of Commons do not support further devolution. 



6 Concluding Remarks 

This chapter has shown that in Scotland, the constitutional orthodoxy of Westmin- 
ster parliamentary sovereignty has long been tempered by the alternative model of 
sovereignty residing with the people, a somewhat romantic principle which was 
resurrected in the 1980s to provide an important justification for later legislative 
and executive decentralisation. The establishment of the Scottish Parliament and 
Government and the norms guiding the inter-institutional relationships with its 
“parent” institutions in London should be seen in the peculiarly British context of 
an ever-evolving uncodified constitution, which frequently attributes legal recog- 
nition to actually existing political-constitutional norms. While the focus of the 
recent independence referendum was popular sovereignty in its purest form — the 
ultimate expression of the will of the people, the post-referendum process has 
shifted focus to a more conservative and ultimately less participatory conception 
of popular sovereignty, expressed collectively through the democratically-elected 
members of the Scottish Parliament. The recent recommendations of the Smith 
Commission’s Report, moreover, not only augur the next stage of Scotland’s 
devolution process, but also a further weakening of the normative strength of UK 
constitutional orthodoxy. 
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1 Introduction 



The diagnosis for our planet is both clear and dramatic: through the almost 
uncontrolled emission of greenhouse gases, the global climate is rapidly changing. 
More extreme and frequent heat waves and storms occur, ^ biodiversity is irrevers- 
ibly lost^ and rising sea levels destroy fertile land and freshwater resources alike. ^ 
While climate change occurs both through natural variability and human activity,"* * 
it is clear that the latter is by now the predominant amongst the two factors. 

To tackle this problem, the global community, already in the 1990s, developed 
an institution in which it placed high hopes at the time: the United Nations 
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